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“Judges may differ as to the 
point at which the line should 
be drawn, but the only sure 
safeguard against crossing the 
line between adjudication and 
legislation is an alert recog- 
nition of the necessity not to 
cross it and instinctive, as 
well as trained, reluctance to 
do so.”—Justice Felix Frank- 
furter, before the Association 
of the Bar of the City of 
New York. 
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Adjusting the adjuster. Louis C. Sandberg’s previous articles on 
the handicraft of insurance adjusting dealt with the adjuster-insured 
relation, its snares and frustrations. It is only natural, then, that he 
should now turn, at page 375, to that other, perhaps even more peril 
ous, relation employer-employee, the stately, bureaucratic insurance 
company and its hard-working, much-harried adjuster. 


It is the author’s thesis that “the mental health of the adjuster, 
the adjuster’s satisfaction with his work, his efficiency, all depend 
upon his knowledge of human nature and his use of his ability to 
predict reactions.” While this is, of course, as true of any other kind 
of painful employ, the insurance adjuster must be an expert practi 
tioner of the predicted reaction, and especially when dealing with 


his own company 


What, for instance, is the best way to respond to a letter from 


the supervisor informing his man that he has improperly adjusted a 


loss, failed to attach a necessary form, and should have taken a $50 
deductible anyway? Then there’s the day the supervisor asks for the 
file on one of the adjuster’s jobs and takes it into the chief's office with 
him without a word to the interested, and apprehensive, third party. 


Whether its a matter of asking the boss for a raise or for Al to 
pass the salt, the author sees it as a chance to learn something about 
his life’s work 


Mr. Sandberg is a staff adjuster for the Great American Insurance 
Company at New York City. Previous articles in his series appeared 
in THe INsurRANcCE LAW JourNAL for December, 1960, March, 1961 
and May, 1961. 


Rate regulation. An extensive review of the evolution of rate 
making and regulating, to be published in two parts, begins in this 
month’s JouRNAL. Part I, beginning at page 381, comprises three 
generic approaches to the history of insurance rates in the courts: the 
constitutional aspects of rate regulation; the procedural aspects; and 
the judicial treatment of particular factors involved in the rate structure. 
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The constitutional aspects of the regulating authority are delineated 
in a series of cases from the early 1900's sanctioning the power of 
individual states to enact rate regulatory laws. Of these, the lead 
ing case, a 1914 decision, upheld a Kansas statute requiring filing of 
fire rates and giving the commissioner power to hold up changes 
and to order revisions. It was held that such powers are not in violation 
of the due process and equal protection clauses of the United States 
Constitution. 


Procedural aspects include “notice and hearing,” “proper tribunal,” 
“aggrieved persons,” “evidence,” “findings,” “judicial review,” “moot 
cases” and “impoundment.” Each of these has brought its own com 
plications to the regulatory undertaking and the same “due process” 
guarantee of the Constitution. 


\ third approach considers the judicial treatment of more specific 
factors involved in rating, such as revision methods, measures of 
income and outgo, premium forms, catastrophe losses, evaluation of 
loss experience and experience rating plans. Since only a few state 
statutes prescribe standard operations in these areas, the influence of 
the judiciary has been controlling. 


The second part of the paper, which will appear next month, is a 
discussion of rating organizations and the application of approved rate 
filings. It will cover such topics as assessments, uniformity of rates, 
price departures, commissions, and so forth. 


The author of this comprehensive and valuable treatise on the 
vital subject of rate regulation is Roy C. McCullough, assistant gen 
eral counsel for the Lumbermens Mutual Casualty Company. 


Recent developments. The article at page 426 is the insurance 
chapter from the 1960 Annual Survey of American Law, published by 
the New York University School of Law. Professor Richard W. 
Duesenberg, whose chapter from the 1959 Survey appeared in our 
\ugust, 1960 issue, gives special attention this year to the impinge 
ments of government regulatory bodies on the insurance industry, as 
in regard to the variable annuity contracts, now within the purview 
of the SEC. Recent adjudications of the Supreme Court affecting the 
criteria permitting federal regulation again come under scrutiny. 

In addition, policy interpretations inducing new trends in the 
litigation of disputed claims are discussed in the several areas of 
insurance law: automobile insurance, covering “death arising out of 
the . . . use of the automobile,” and the “not regularly furnished” 
clause; fire and casualty, covering the meaning of “$ , each acci- 
dent” in the property damage liability policy, “collapse,” in the terms 
of the fire policy, and the construction of ambiguity against the 


insurer; life, health and accident, covering a life policy provision 
limiting benefits to a return of premiums in case of death by 


suicide. The very interesting question of tort liability attaching 
to an insurer for the faulty investigation of an applicant’s insurabil 
ity likewise receives a critical examination. 

The author is associate professor of law at the New York 
University School of Law. 
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News and Opinions 


IE ZONE 


Persons and Events 


Dr. Solomon §S. Huebner, University of Pennsylvania professor 
emeritus and co-founder of the C.L.U. and C.P.C.U. insurance educa 
tion programs, was honored at the ceremonies dedicating Huebner 
Hall, new home of the American Center for Insurance Education at 


Bryn Mawr, Pennsylvania. 


Delivering the dedication address at the Bryn Mawr site, Dr. 
Gaylord P. Harnwell, president of the University of Pennsylvania, 
said: “The University looks with deep pride upon its identification 
with Dr. Huebner, pioneer insurance educator and president emeritus 
of the American College of Life Underwriters, whose service to the 
halls of learning and the halls of business has been equally distinguished.” 


Robert R. Neal, general manager of the Health Insurance Asso 
ciation of America, was the recipient of the Harold R. Gordon 1961 
Memorial Award, presented by the International Association of 
Health Underwriters at its annual convention in New York City this 
month. The award, sponsored by the Chicago Accident and Health 
\ssociation, is given each year “to the person whose record of service to 
the business, during the year or for a sustained period of time, merits 
beyond the ordinary recognition.” Mr. Neal has been head of the 
HIAA since its founding in 1956 

J. Victor Herd, chairman of America Fore, was elected president 
of the Association of Casualty and Surety Companies at its 33rd an 
nual meeting. The retiring president, Charles J. Haugh, called for 
vigorous opposition to the growing intrusion of the government into 
the insurance business. The election of Mr. Herd was reported by the 
National Association of Insurance Brokers. 

New York insurance broker Jess E. Gross has been reappointed 
as a special consultant to the Senate Judiciary Antitrust Subcommittee 
in connection with its study of the effectiveness of state insurance 
regulation by Chairman Estes Kefauver. Mr. Gross was first named 
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as a consultant in 1958, and according to subcommittee’s officials, has 
participated actively in the subcommittee’s work since that time. His 
appointment was disclosed in a bulletin of the Life Insurers Conference. 


Elected unanimously at the 5lst annual meeting of the Life In 
surers Conference were: president—Charles E. Phillips, president of 
the Equitable Life Insurance Company; first vice president—William 
R. Lathrop, Jr., president of the Southern Life and Health Insurance 
Company; second vice president—Guilford Dudley, Jr., president of 
the Life & Casualty Insurance Company of Tennessee; and secretary 
Dan C. Williams, president of the Southland Life Insurance Company. 


Harry Brodsky, M.D., has been elected to the new corporate 
office of medical director of Beneficial Standard Life Insurance Com 
pany of Los Angeles. The appointment was announced by Joseph N. 
Mitchell, president of the Beneficial 


H. Powell Yates has been appointed third vice president in in 
surance relations by the Metropolitan Life Insurance Company, as 
announced by board chairman Frederic W, Ecker. Mr. Yates, a gradu 
ate of the law school of the University of Virginia, has been with 
the Metropolitan since 1935. 


Inform the Public 


Health insurance companies should tell the public what they have 
done in providing protection against the costs of health care. This 
was the admonition of Robert R. Neal, general manager of the Health 
Association of America, speaking at the annual meeting of the Amert 
can Mutual Insurance Alliance in Chicago last month. 


The insurer must let people know what is being offered, Mr. Neal 
stated. “It is particularly important that the new and improved pro 
grams be advertised now, when proponents of government-run health 
care plans would like to make it appear that insurers are standing 
still.” 

The speaker emphasized that private health insurers have done 
an effective job in designing and marketing health care coverage for 
\mericans of all ages. He pointed out that: 


“Health insurers are providing coverage of high type and broad 
application to people in all age groups. They are writing and selling 
plans especially created to cover our older citizens. They endorse the 
carrying out of the Kerr-Mills Act so as to assure protection of that 
segment of the elderly who cannot purchase voluntary coverage.” 


Mr. Neal's suggestions appeared in a dispatch of the Health In 
surance Institute. 


Stock Agency Insurers Seek Unity 


The three large stock agency insurer organizations have invited 
representatives of state agent associations to meet with them in 


Washington on June 21 to try to iron out their present differences on 


the proposed elimination of the requirement of prior approval in the 
majority of state rating laws. This meeting, an attempt to bring about 
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unity in the stock agency insurer ranks, was announced by J. Ray- 
mond Berry, general counsel of the National Board of Fire Under- 
writers, in a talk before the Pacific Fire Rating Bureau in San Francisco 
last month. The two other insurer associations involved are the As 
sociation of Casualty and Surety Companies and the Inland Marine 
Underwriters Association. In outlining the position of the National 
Board, Mr. Berry said: “Our basic effort will be to eliminate prior 
approval of rates.” He discussed the “division of thinking” between 
the companies and some agents: 


“It would be unfortunate if the insurance business came to the 
next legislative session with the divisions in thinking which presently 
exist. The National Board proposes to make every effort to eliminate 
those divisions. Our immediate job, as we see it, is to explain to our 
agents our position [in the matter of prior approval], the reasons for 
the position and the reasons why the agents would best be served by 
actively supporting that position.” 

Mr. Berry's remarks were reported by the National Association 
of Insurance Brokers. 


Social Security Sound 


The Social Security System, with the 1960 amendments included, 


is actuarially sound, with a growing trust fund balance, according to 
Robert J. Myers, chief actuary of the United States Social Security 


\dministration, who presented a paper on the 1960 amendments be 
fore a regional spring meeting of the Society of Actuaries in Toronto. 

Indicating that Congress has consistently backed the principle 
that the program be self-supporting from the contributions of covered 
workers and their employers, Mr. Myers said that the present actu 
arial ratio of contributions paid in to benefits paid out is within 
balanced limits. 


In his review of the amendments, Mr. Myers noted that the major 
change in the OASDI system eliminated the requirement that the insured 
worker must be at least age 50 in order to receive disability benefits. 
\s to the number of persons covered, the 1960 amendments brought in 
a comparatively small number of new categories, and they are princi- 
pally in the area of employment by state and local governments. 

Virtually all gainfully employed persons are covered under the 
program or could elect to be covered, the speaker explained, the major 
exceptions being self-employed physicians, most policemen and fire 
men under various governmental retirement systems, low-income self 
employed persons, and farm and domestic workers with irregular 
employment. 


Room-and-Board Benefits 


Hospital daily room-and-board benefits provided through group 
health insurance policies issued during 1960, and averaged by state, ranged 
from a high of $18 to a low of $11. The Health Insurance Institute 
revealed that the benefits provided for miscellaneous hospital services, 
and the maximum surgical benefits also varied widely. 
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The Adjuster and the Company 


By LOUIS C. SANDBERG 


Mr. Sandberg is a staff adjuster for the Great 
American Insurance Company at New York City. 


YEOPLE’S REACTIONS to some situations can be predicted. We 
can foresee our own reactions to certain things. The mental 
health of the adjuster, the adjuster’s satisfaction with his work, his 
ethciency—all depend upon his knowledge of human nature and his 
use of his ability to predict reactions and to find explanations for 
reactions. 

Let us examine a few examples: 

(1) Sam Bee has adjusted a loss and sent his closing papers to 
the main office. He receives the following letter from the company: 
Dear Sir: 

Your report of recent date has been received. The loss was 
improperly adjusted. Form &38 is attached to the policy and a 50 
dollar deductible should have been taken. Have the assured complete 
a corrected proof of loss and send it to us promptly so we can process 
it. Please note that this kind of mistake is most annoying. 


Very truly, 
Super Visor 
Sam is fortunate in that his reaction to this letter is compounded 
é 
of frustration, indignation and resentment. He's normal. Since Sam 
is aware of his own reactions and he knows his answer will have an 
effect on Super Visor, he reviews his file and writes one of the follow 
ing letters: 
(A) 
Dear Mr. Visor: 
Your letter was lying on my desk when I got in a few minutes 
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and | 
were put to any trouble. 
could 


ago, am certainly sorry you 
My report 
been 


have more complete so 


you could have seen what was involved. 
When I looked at the 


policy there was no form 838 attached 


assured’s 


and the premium charged was for full 


coverage without a deductible. I've 


checked with the agent and his daily 


doesn't show anv endorsement adding 
a form &38 [ am wondering if | 
know the 


might ask you to let 
date of the 


initialed it in 


me 
who 
This 


information would surely help me. 


and 
nt’s office. 


endorsement 
the 


age 


I hope to get to the city next month 


looking forward to 


and I’m meeting 


you. Thanks again. 


Cordially, 
Sam Bee 


(B) 
Dear Mr. Visor: 
Your 


and I’m eg 


a 


letter has just been received 


1 
iF 


ad you pointed out my mis 


as you asked 


| hope to get to meet you this sum 
mer when I visit the city. 


Thanks again. 


Cordially, 


Sam Bee 


that the adjuster, al 
though he is upset by the letter he 


| lere we see 


has received, controls himself and 


does not make the mistake of answer 
that 
effect must have a proportionate cause 


ing in kind. Sam knows every 
and Super Visor must have more on 
his mind than is in the letter. It may 
be, Sam thinks, that Mr. Visor is not 
feeling well, has been criticized by his 
boss, or had a fight with his wife and 
is compensating for his unhappiness 
Sam. Sam’s 
letter is the result of thinking rather 
than feeling. 
Mr. Visor see a person, as a 
potential friend in the industry. 
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by being abrupt with 


It is designed to help 


Sam as 


(2) Lance 


with Mrs. 


process of denying lability. 


loss 


the 


Kager discusses a 


\ssured and is in 


Lance ‘Your policy insures you 


due to wind. 


Here you've had a collapse due to the 


against direct damage 


weight of snow This is excluded 


under your contract.” 
\ssured: “ 
for the 


You mean [| can't collect 
Wait a 


will you; my baby is only 


damage? minute 


step inside, 


a week old and he doesn’t cry loud 
1 
i 


enough for me to hear him outside.” 


1 


Lance: “That's right; you can only 
> ° 


collect for wind damage—not damage 


due to the weight of snow.” 


\ssured: “Then why do I pay for 


extended coverage? 


“Extended coverage covers 
hail, 


sm ke 


Lance: 
you against the perils of wind, 


strike, riot, vehicle damage, 


and so on. You didn’t have a damage 


here due to wind or a peril insured 


against 


\ssured: “Well this is just terrible.” 


(At this point, the assured starts to 


Cry.) 


held a 
ot “pr St 


It is true Lance is not 


countable for a knowledge 
partum blues,” but 


is held 


knowledge 


Lance certainly 
the 
about the normal glandu 
lar changes in new mothers. He should 
that 
at length with the mother 
of a brand-new baby. 


accountable for common 


have realized no loss should be 
discussed 
7 He should also 
know that losses should not be dis 
cussed at length with people who are 
sick or display tendencies which are 
abnormal. 


bad 


‘Please discuss my loss with 


The assured who savs he 
rh 1 wl ys | 


has a heart might as well be 
Saying, 


my agent.” 


(3) One day Lance Eager’s super 
Lance for one of his files 
adjusted a month 


Lance gives him the file and 


visor asks 


on a loss Lance 
before. 
the office 


walks into 


of Mr. Large with it. 
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Let’s see. As J 


it wasn't unusual. 


thinks: 
remember that loss, 


Lance 


It wasn’t too large o1 
builder 


complicated. | 


his bill was all 
the 


right. 


used a but 
right. | over 
figures and I’m sure they’re all 
It could be the 
this as an example of my work to get 


remembet1 


going 


boss Is ae 


going to 


me a raise. He might be using it to 


show something about the agency or 


the builder or the assured. Of course 


it’s possible I made a mistake. 
Lance leaves for lunch with an un 
easy feeling and he doesn’t enjoy his 
lunch as he usually does. Huis feel 
ings are not improved when he re 
ind finds the file « 


comments 


turns from lunch 


his desk with and his 


no 


supervisor out to lunch. 


Lance will have to force himself to 


overcome his feelings by concentrat 
ing on the matters at hand. If he 
doesn't, since he can't collect enough 


information to resolve his doubts, 


thinking about the event will cause 


more doubts to arise. This will impair 
his efficiency. 


had 


superior asked for the file with a smile 


It will be agreed that Lance's 
NN 


on his face, in a pleasant manner, or 


if he had told Lance why he wanted 
the file, 


ease. As it ‘15, 


Lance would have been at 


Lance's’ healthiest 
what 


do 


going 


reaction is: “It doesn’t matter 


happens to you, it’s what 
that 
to worry about this until | know what 
should If there 
Is any criticism coming I'd 


I'll 


you 


about it counts. I’m not 


it is | worry about. 


my Way, 


have heard about it by 


hear abc ut it 


now, OFT 


soon enough.” 


His ability to do this depends on 
his intelligence, his social and cultural 
the state of his health, his 


knowledge of his superior’s tempera 


heritage, 


ment, his age and experience, security 
in his job based upon his knowledge 
of his own past performance, and his 
religious convictions. 
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The solution to the problem is ob 
better 
and his superior; but lacking 


viously communication between 
Lance 
this, Lance’s efficiency depends on his 
which in turn 


is based upon his knowledge of human 


control of his reactions, 


nature and his ability to supply 


reasons for behavior. 
(4) 


office one day and asks for a 


\l Strong walks into the boss’ 
raise. 
The boss knows A1 is eating regularly 
and $5 a week is not going to increase 


\l’s 


supply necessities for Al’s family. Al’s 


living standard very much or 


is not a hardship case. He’s being 


paid the going rate. 


Al: 
this, 


‘I’m sorry to bother you with 
but 
with you about it for some time. 


I’ve been meaning to talk 
Since 
I'm in this new territory, I think | 


should get a raise.”’ 


“You're 


number of 


about the 
this terri 
Why do you 


more 


handling 


Boss: 
same losses in 
tory, so that can’t be it. 


think 


Al: 


house 


should 


“Well, ] 


earlier 


you get money ?” 
the 


from 


have to leave 


and I’m away 


home longer.” 


does wife feel 


ae low 
this? 


» ° 
»OSS : 


your 
about Did you discuss it with 


her?” 


eis fer 


bug in my ear.” 


She probably put the 


) . 
»OSS: 


“Did you point out to her 
that the next step up for you is into 


the office and that step carries a good 


increase ¢ 

\l: “Yes, but she misses having me 
home early and she thinks that should 
be worth something.” 


Boss: “Your work is good and that’s 
why you were transferred to the new 
territory. When you come into the 
office, though, you'll be away from 
home even longer, I believe. I'd sug 
gest you point that out to your wife. 
\s nearly as I can determine, you're 
1 


being paid the going rate, but 
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suggest an increase for you on your 


next anniversary. Just be patient.” 


\sking for an increase is frequently 
a symptom. Revolution is an imma 


nent activity and the man who asks 
for an increase is usually saying he is 
unhappy about something, not that he 


needs more money. 


In Al’s case, it 
at home and looking for more 


may be he is un 


happy 
satisfaction in his job to make up for 


it. Getting an increase would give 


an ego boost, a feeling of satis 


him 
faction due to the approval signified 
by an increase. It would increase his 
feeling of worth and it would actually 


increase his worth—for a while. It 


be that 


he is 


\l feels some injustice, 
than 


may 
that 


someone ¢ lse 


doing more work 
who is paid more. There 
are many other possibilities, none of 


with Al’s 


The boss was aware 


which has to do directly 
need for money. 


of this and handled the interview fairly 


well 


We all need 


a psychological climate in which we 


We all need approval. 
can see our performance with satis 
faction. Money isn’t always the whol 
answer. Whatever the answer is in 
the individual case, the supervisor can 
frequently find out what is bothering 
the adjuster and can help him to work 


out his problem. 


(5) Lance is having trouble with 
yne of the typists. He can’t see why 
she types his letters with so outdated 
irked 


a format He is particularly 


by some of the apparently archaic 
form letters he is forced to use. He 
with his 


approaches his superior 


problem. 


Lance: “I’ve got a problem. I don’t 
like the form letters we're using. They 
make us sound like a bunch of dod 


dering old codgers.”’ 


“We've 
letters 


Boss: been these 


using 


form for time and as 
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some 


you know, we review them every so 
still stand the 
ethical and grammatical tests we apply.” 
“Well, how do 
which form to use for each situation? 
There are 


often. They 


legal, 


Lance: vou know 
three forms for one situa 
tion and I can’t figure out which one 


I want to use.” 


) . 
»OSS: 


“Do you know where the of 
fice procedure manual is 7” 


ees. 


Lance: 


don’t the 
manual and see if there is anything 


Boss: Vhy you 


get 


in it to answer your question?” 


It’s rather obvious here that Lance 
should have been told about the con 
tents of the office manual long before 
he had a problem. This would have 
been good anticipatory guidance, but 
the anticipatory 
method still involves guid 


without 
the 
ance rather than a direct answer. The 


guidance, 
best 


what 
the 
have 


boss could have asked Lance 
his problem was and discussed 
him; this would 
method than the 


Referring Lance to the pro 


with 
better 


answer 
been a one 
used. 
cedure manual exposed Lance to the 
source late and probably increased his 
frustration. 


(6) Lance approaches the boss with 


a file which has been given him for 
He says, “What should | 
this?” The 


top and Lance has an ego loss. 


attention. 


boss blow Ss his 


do with 


Lance could have prevented his ego 
loss and embarrassment by saying, 
“*T’ve this and this this. 
W hat can I do?” This type of 
problem is not uncommon. 


done and 
else 
It is simi 
lar to the hypothetical question situa 
tion. An uninitiated 
hypothetical question and when he 
the 
“Thank you,” he says, “Yes, but sup 
this the \dding 
suppositions to hypothetical questions 


asks a 


pers mn 


gets answer, instead of 


saying 


pose were case.” 


frustrates the person giving the an- 
swer and causes an emotional reaction. 
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Asking, “What should I do with this?” 
necessitates the question, “What have 
you f 


done so far: In any event, it 
forces the boss to ask questions and 
any time someone is forced to ask 
questions in order to answer ques 
tions, there is the danger of frustra 


tion and consequent emotional reaction. 
\l are fortunate in 
that they often eat lunch together and 
with other adjusters. 


(7) Lance and 
The conversa 
tions sometimes run like this: 
Lance: “ 
today.” 
Al: “Tell us 
could stop you.” 
“Well | 


damage and it was caused by a 


Boy, did I have a juicy one 
about it—as if we 
Lance: had this sink-top 
fire 

; The assured claimed 
350 for replacing the top. but the 


in the garbage. 


x 


1 


top only measured eight feet by 
feet. He said he'd accept $200 but | 


told him I'd let him know.” 

Al: “Well ] 
month, so | went shopping for sink 
The All Top Cabinet 


gave me an estimate along with some 


two 


1 


last 


had one like that 


tops. ompany 
good information. According to what 
they told me, 


between $75 and $100.” 


your loss should run you 


Lance: “Do you think if I got in 
touch with All Top they'd give me an 
estimate on this loss?” 


The exchange and the sharing of 


information with fellow adjusters is 


a good and healthy thing. Relation 
ships are established and the value of 
the individual adjuster is enhanced 
and 


practical experience become common 


because sources of information 


property. ‘Ties are made which bind 
the individual adjusters to each other 
and their company ; their enthusiasms 


and interest in adjusting are increased. 


Frequently, in a group, members as 
One become 
the 
joker, and still another may become 


the court of last appeal. 


sume roles. man may 


the leader, another may become 


Sometimes 
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these roles are forced upon the in- 
dividuals in the group and the roles 
tend to perpetuate themselves. A man 
forced to be the the 
reason of an inadvertent 


joke may tend to withdraw from the 


humorist of 
group by 
group or resent it or merely suffer 
because he can’t come up with a new 
joke every time the group is together. 
The values of the group are obvious, 
but the method of keeping the group 
valuable is not. 


The group should be flexible in that 
The 


accepting of 


it should not become exclusive. 
individuals should be 
each other so that they can be free 
to slip into and out of roles as they 
need. A had a 


trying morning should be free in the 
group to 


have man who has 


of his frustrations. 


If all the members of the group un 


get rid 


derstand and accept each other and 
see the group as a place for such 
satisfactions and compensations, the 
group will serve as a valuable aid to 
the individuals in maintaining their 
mental health and 


adjusting. 


enthusiasm for 


Pent-up feelings, it is well recog 
nized these days, cause untold dam 
age. The adjuster who is not in a 
good state of mind cannot 
as he ought to. 


function 
take the 
which he 
emotional 


He cannot 


satisfaction from his work 
is entitled to. His 
is a fluctuating thing because he finds 


himself in so 


state 


situa- 
un- 


ditferent 
He deals with 


many 
tions every day. 
pleasant people as well as pleasant 
people and each loss requires his use 
of self-control and concentration. In 
order to achieve happiness in his job 
and must cultivate 

knowledge of human nature. He 
must develop the ability to predict his 


efficiency he 


reactions to situa- 
He must find acceptable ways 


own and others’ 
tions. 


of releasing his feelings. 


I believe the best method we have 
yet found is to concentrate on getting 
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our real feelings out into the open in to predict reactions so we can be pre 
an accepting group, in a group which pared for them. We can conclude 
shares to some extent our experiences. that maintenance of mental health 
and reactions. requires self-control coupled with ac- 

We can conclude from the examples ceptable methods of compensating for 


and analysis of the examples that the effort required. The most suc- 


enthusiasm for loss adjusting is re- CeSSful adjusters are those whose re- 
ad) g 

lated to mental health, that good 
mental health depends upon a knowl- 


edge of human nature and an ability [The End] 


sponses to others are the result of 
thinking rather than feeling. 


SOCIAL SECURITY RETIREMENT AGE 


The American Life Convention, the Health Insurance Association 
of America and the Life Insurance Association of America have sub 
mitted the following statement on proposed Social Security benefit 
liberalizations now being considered by the Senate Finance Committee: 


“Initially, the three associations urge that the financing of any of 
the benefit liberalizations contained in H. R. 6027 (the House-passed 
version of the bill) should be in the form of an increase in the tax rate 
as proposed in this bill rather than through an increase in the wage 
base. The financing of new benefits for all individuals under the 
system should not be charged entirely to those who have higher-than 
average incomes, nor should the OASDI benefits of this latter class 
of individuals be increased. We submit that there should be no change 
in the wage base without full hearings as to all of the presently pre 
vailing social and economic considerations. 

“With specific reference to these benefit liberalizations, we wish 
to go on record in opposition to the proposal to permit men to retire 
at age 62. The trend throughout industry is to extend the working 
vears. This is in the public interest and is necessary to achieving an 


expanding and dynamic economy. ‘Therefore, encouragement to pre 


maturely withdraw workers from the labor force should be avoided. 


“Testimony has been offered in support of this provision indicat 
ing its purpose to be that of alleviating unemployment at advanced 
ages. We submit that this would be a utilization for which the system 
was never intended—as a supplement to unemployment compensation. 

“Although stricken from the Administration’s bill by the House, 
there have been references during the hearings before your Commit 
tee to the proposal for liberalizing the definition of disability to include 
conditions less than permanent in duration, Such a liberalization could 
stimulate over-utilization and resistance to rehabilitation. Even with 
careful selection of risks, our experience indicates that in period of 
economic recession there would be a sharp increase in the claim rate 
to the extent that the tax increase proposed would prove inadequate.” 


The statement of the three associations was distributed bv the 
Institute of Life Insurance. 
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Insurance Rates in the Courts 


Part I 


By ROY C. McCULLOUGH 


This is the first part of a two-part article, to be concluded in next 
month’s JOURNAL. The author is assistant general counsel for 
the Lumbermens Mutual Casualty Company in Summit, New Jersey. 


| ein YUGH REGULATION of fire and casualty insurance rate 
ike levels began in the first decade of this century, it existed only on 
certain lines of business and in relatively few states until the late 
1940's. After the decision in United States v. Southeastern Underwriters’ 
Association, 322 U. S. 533, 88 L. Ed. 1440, 64 S. Ct. 1162 (1944), and 
passage of United States Public Law 15 by the 79th Congress, legis 
lation was enacted during the ensuing four or five years, so that now 
all states and territories of the United States have extensive statutes 


regulating fire and casualty insurance rates. 


\ll of these laws have points of similarity; many follow closely 
the provisions of the Model Rating Bills recommended by the National 


\ssociation of Insurance Commissioners and the All-Industry Com 


mittee that worked with the association. 


But regulation of insurance is a function of the several states, 
and one of the purposes of state—rather than national government 
is to permit local variations in a statutory pattern. Thus, quite a few 
states have laws that vary from the countrywide pattern, not only in 
using different words to convey the same result intended in other 
states, but also in intentional differences as to the final result or 


method of rating. 


\nalysis of the various state rating laws section by section shows 
more points of similarity than points of difference. All of the laws, 
regardless of the words chosen, require that rates be reasonable, ade 
quate, not excessive and not unfairly discriminatory. With two or 
three exceptions, rate manuals and schedules must be filed with 
regulatory authorities. All of the laws permit (some require) coopera 
tive rate-making activities through rating organizations. All of the 
laws give the insurance commissioner extensive powers of visitation 
and examination of rate-making activities and (although the methods 
differ) powers of disapproval of the rates used or proposed by insurers. 
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the initiation of rates 
than the 


Most laws leave 


with the insurers, rather 


authorities. 


Principal points of difference among 
state laws involve filing methods (prior 
approval versus subsequent disap- 
proval) and the degree of uniformity 
required or permitted between com 


peting insurers. 


Analysis Not a Comparison 


This monograph analyzes adjudi 


cated insurance rate cases. It does 
not attempt a comparative analysis 
of state laws, a process that continu 
ally takes place in insurance organi 
zations doing business in more than 
that not 
Failure to make detailed com 


ment on the 


one state and need be done 


here. 
should not be 


considered as an attempt to minimize 


Statutes 


the importance of their language. Ab 
sent some ambiguity, courts will, as 
in the past, follow a clearly worded 
statute rather than a judicial prece- 
dent created under some other statu- 
tory wording. Basically, insurance 
the field of 
than case law; 


than 


rate regulation les in 


statutory law rather 


of administrative law, rather 


judge-made law. 


There have been relatively few in 

When 
shelves of 
Utilities 
Commerce 


Surance rate cases. 
the 
labelled, 
and 


one con 


siders serried 


“Public 
“Interstate 


tome 
Reports” 
Commis 
sion Reports,” the possibility of such 
future compilations with an insurance 
label is a grim contemplation. Possi 
bly the | insurance 


paucity of rate 


cases is due to the relative absence, 


until recent years, of rate regulation. 
The number of cases does seem to be 


on the rise, since 1950. 

Probably the real answer lies in the 
fact that 
are readily 


most insurance rate decisions 


indicated to customer, 


company and commissioner by es 


sentially laws of 


and arithmetic. 


382 


simple economics 


Rate Factors 


\ fundamental economic factor 


operating on rates is competition. The 
price varies 


degree of competition 


among lines of business, territories 
and times, but it is a major factor and, 
recently, growing in importance. 


The 


play in adjusting rates to the past and 


arithmetic factor comes into 
prospective costs of running an in 
surance business. The past costs are 
reflected in various reports and statis 
tics maintained as to losses and ex 
penses, and by fairly simple arithmetic, 
fire and 


casualty lines can be adjusted to re 


current rate levels in most 


flect past loss and expense data plus 
a reasonable profit. 
Newcomers 


to the business 


times have the idea that this process 


some 


involves abstruse calculations involy 
ing esoteric forms of higher mathe 
matics and actuarial predictions of 
With some 


exceptions (such as workmen’s com 


precision. This is not so, 


pensation or the more complicated 


experience rating plans), fire and casu 


alty rate revisions involve only arith 


metic and the simpler forms of algebra. 
Since a revision is but an attempt to 
the future, 
treme precision 


forecast attempts at ex 
are not possible and, 
if attempted, sometimes mislead. The 
most that should be expected from 
the calculations is a fair and reason 
able method of evaluating past results 
and showing how they would affect 
future results if the past indications 


apply to the future. 


Statistics, particularly expense data, 
are not maintained in the same degree 
of refinement that exists in the rate 
Thus, to evaluate the 
charge for a nonstandard parapet in 
a fire 


Structure. 


schedule or to set a premium 


for the optional inclusion of business 


pursuits coverage in a personal lia 
bility policy calls for use of informed 
judgment rather than arithmetic. 
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that 
the 


In thousands of cases attract 


no particular attention, above 
process works smoothly from day to 
occasion for 


day, and there is no 


litigation. 


Occasionally, disputes between con 
panies and commissioners have re 
The 
bare wording of the cases would indi 


\ctu 


been 


quired judicial determination. 
cate bona fide disagreements. 
ally, many of the have 


that do 


Cases 


occasioned by factors not 


appear in the record. 


For example, several have 


CAaSeS 
had their origin in politically moti 
vated attempts to maintain rate levels 
below a level fair to the companies. 
Some others have their basis in a 
lack of the 
insurance department to take an a 
tion that might be unpopular 


others have been occasioned by failure 


courage on part of an 


Some 


of the companies, or part of them, to 
keep in tune with changing ideas as to 
regulatory powers and with changes in 
method of business operation. Several 
cases represent attempts to have vari 
from 


ous departures by competitors 


established practices declared illegal 


So far as I can tell, cases on insurance 
rates have never been the subject of 
one publication and it is hoped that 
putting precedents 


these 
may be of 


together 
of assistance not only to in 
surance lawyers but also to others 
the 


involved in process of rate 


regulation. 


No attempt has been made in 


clude cases on the application of state 
anticompact laws, now almost all re 
pealed, nor of cases involving alleged 


rebating situations. 


CONSTITUTIONAL ASPECTS OF 
INSURANCE RATE REGULATION 


The power of the individual states 
to enact rate regulatory laws is fairly 
settled. The 


well leading case 


Insurance Rates 


Alliance Insurance Company 
v. Lewis, 233 U.S. 389, 58 L. Ed. 1011, 
34 S. Ct. 612 (1914), in 
Kansas statute, requiring filing of fire 
and the 
power to hold up changes and power 


Gerian 
which a 


rates giving commissioner 
to order revisions, was upheld as not 
the due and 


equal protection clauses of the United 


in violation of process 


States Constitution. The theory of 
the case is the familiar one that insur- 
ance, though a private business, is by 
its nature affected by a public in 
terest, and hence may be regulated, 
even to its price structure. 


Other cases to the same effect are: 
Insurance Company of North America 
v. Welch, 49 Okla. 620, 154 P. 48 
(1915) (fire, tornado and plate glass) ; 
Citizens Insurance Company v. Clay, 
Dist. Ct. Ky., 197 F. 435, App. Div., 
250 U, S. 711.35 S. Ch 20 52 LE. ba 
436 (1912) (fire); State ex rel Martin 
v. Howard, 96 Nebr. 278, 147 S. W. 
689 (1914) (fidelity and 
Shortridge v. Hipolito Company, 
Cal. App. 682, 300 P. 467 
(workmen's compensation) ; 
litle and Mortgage ( 
31 F. 2d 58, aff’d 
[ Ss: 524. 52: S.(Gt 


surety) ; 
114 
(1931) 
New York 
‘company v. Tarver, 
without op. 285 


313, 76 L. Ed. 


922 (1931) (title insurance: Texas): 


Vorth 


pany VU 


j 


Little Rock Transportation Com 

( asualty Rei iprocal Exchange, 
Supp. 961, aff'd 181 F. 2d 174, 
cert. denied 340 U. S. 823, 71 S. Ct. 56, 


9D kx 


85 F. 


ed. 604 (1950) (casualty insur 
ance: Arkansas); /nsurance Company 
f North America v. Sullivan, No. 
30867, Superior Ct., Thurston Co., 
Washington (1958); Daniel v. Tyrrell 
& Garth Investment Company, 172 Tex. 
213, 93S. W. 2d 372 (1936) ; Scranton 
Leasing Company v. Industrial Com 
mission, 51 Utah 368, 170 P. 976 
(1918) 
Utah) ; 
sion, 71 


insurance: 
Industrial 
425-209) 


insurance: 


(compensation 
Haggard v 
\riz. 91, 


( compensation 


ommits- 
(1950) 
\rizona). 


( 
5 


Both in the Alliance and 


Citizens cases 


German 


the considered, 
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as some justification for regulation, 
the existence of noncompetitive agree- 


ments. 


Exemptions of mutual insurers from 
the rating law did not render the law 
(German Alliance In 


Lewis, 


Insurance C 


unconstitutional 
cited above ; 
Clay, 


Company 


surance C« 


Citizens 


mi pany Vv 
mpany Uv 
Aetna Insurance 
f Virginia, 160 Va. 


859 (1933)). 


cited above; 


v’ i mmonwealth 


OYs, 169 aX E. 
Many 


the absence of United 


activities would, in 
Public 


aw 15 (79th Congress), be subject 


rating 
States 
to challenge as forbidden by the anti- 


trust laws. The constitutionality of 


United States Public Law 15 was ex 
North Little 


mpany v. Cas 


amined and upheld in 
Transportation C 
ualty Reciprocal Exchange, cited above. 
Rating laws have been upheld as 
the that 


amount to an invalid delegation of 


against contention they 
legislative and judicial powers (State 
ex rel. Wisconsin Inspection Bureau v 
Whitman, 196 Wis. 492, 220 N. W. 
929 (1928) ; Aetna Insurance Company 
v. Hyde, 34 F. 2d 185 (1929)). 


oc, a 


How 
local 


the event 


Statute 
court to establish 
it judged ille: 


permitting a 
rates in 
ral the rates made by the 
Board of , 
held 


an attempt to 


Texas Insurance Commis 


sioners was unconstitutional as 
legislative 
powers to the judicial department, in 
Daniel v. Tyrrell and Garth Investment 
Company, cited above. 

The 
refusing to find constitutional difficul 
ties should not be viewed as a power 


delegate 


general trend of the cases in 


in the legislature to impose unreason 
able requirements. 
fire 


For example, a 
insurance premium statute 
the the 
tax as an expense factor in the calcu 
lation of 


tax 
which forbade allowance of 
fire rates was struck down 
Alliance Com- 
pany v. Board of Insurance Commis- 
sioners, 126 S. W. 2d 741 (Tex.. 1939). 
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in American Insurance 


Retroactive Applications 


The legislature cannot regulate rates 


on a retroactive basis. Tor a_ brief 


period in Massachusetts, automobile 
liability insureds were surcharged on 
the basis of demerit points. The law 


authorizing this procedure was _ re- 


pealed. A new law was proposed in 
the legislature which would compel 
the refund to owners of motor vehicles 
of all surcharges collected under the 
repealed law, either on repeal of that 
law or a finding of its unconstitution 
ality. In “Opinion of the Justices,” 
134 N. E. 2d 923 (1956), the Massa- 
chusetts court advised that such a law 
would be unconstitutional. 


In fixing the general rate level, the 
commissioner had presumably given 
consideration to the surcharges to be 
developed. The proposed legislation 
would return the surcharges but made 
no provision for readjustment of the 
unsurcharged premiums that were re 
the 
The legislature could 


duced by reason of existence of 
the surcharges. 
substantive rights retro 


not create 


spectively. The surcharges were the 
property of the companies and_ to 
compel their refund would be to take 
their property without compensation 
and bestow it upon private persons, 
violation of the Fourteenth 


\mendment. 


all in 


\ 


On the other hand, a rate law was 
upheld against the contention of retro 
active application in Daniel v. Tyrrell 
and Investment Ce 172 
W. 2d (1936). 


1931 authorized 
Insurance Com- 


Garth ym pany, 


Tex. Z13. 93S. 372 
\n act effective in 
the Texas Board of 
missioners to establish rates for title 
insurance. This was done. The plain- 
tiff sought to enforce a contract made 
three years earlier with the defendant 
title whereby the latter 
agreed to issue title insurance on 
property sold out of a tract 
during ensuing years at a rate of $2.50 
per $1,000. This turned out 


company 
certain 


later to 
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be less than the rate fixed by the 
board in 1931. The plaintiff claimed 
that the law was retroactive and be 
yond powers ot the legislature. The 
court upheld the law, however, in this 
respect. It pointed out that the police 
power of the state to regulate rates 


cannot be away by the 


contracted 
insurer. 


Confiscation 


While the authority of the legisla 
ture to provide for rate regulation is 
fairly well settled, the law governing 
challenges to specific rate levels as 

The Four 
the United 
States Constitution provides in part: 


confiscatory is not settled. 
teenth Amendment of 
nor shall any State deprive any 
life, 


without due process of law 


person of liberty, or property 
Over the vears, these words have been 
judicially translated to mean that, in 
a business where prices are regulated, 
the state cannot, in effect, take away 
the regulated business by holding the 
price or rate so low that it does not 
provide for the costs of doing busi 
ness, plus a reasonable profit. 


An attempt to apply this constitu 


tional safeguard to insurance rate 
regulation was by Aetna Insurance Com 
pany v. Hyde, 285 S. W. 65, 315 Mo. 
113 (1926), cert. granted 47 S. Ct. 113, 
273 U.S. 681, 71 L. Ed. 837, cert. dis. 
48 S. Ct. 174, 275 U. S. 440, 72 L. Ed. 
(1928). The Supreme Court of 


had 


which contested a 10 per cent fire rate 


357 
Missouri dismissed an action 
reduction ordered by the Superintend 
In the United States 
Supreme Court, the stock companies 
that 

violated 


ent of Insurance. 


the order was confis 
the 
The companies there al- 


contended 
catory and 
Amendment. 
leged that the incurred losses amounted 


Fourteenth 


to 64.9 per cent of earned premium 


and that incurred expenses amounted 
to 44.4 per cent of earned premiums 


> 


totaling 109.3 
for con- 


the 
without 


for all 
per cent 


companies, 


allowance 
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Hagration hazards or for profit. The 
court pointed out that the attack was 
by joint action of all the companies. 
, on behalf 
of any company that, when applied 


‘It is not claimed by or 


the reduced rates are 
to permit the 
company to make a reasonable profit 


to its business, 


or would be too low 
or to have just compensation for its 
contracts of insurance. 

“No company receiving just com 
pensation is entitled to have higher 
rates merely because of the plight of 
its less fortunate competitors. Com 
constitutional rights 


are not infringed may not better their 


panies whose 
position by urging the cause of others 

As a practical matter of 
business, it is impossible in the long 
collect 
higher premiums than those charged 


run for some companies to 
by others in the same territory. Rates 
sufficient to yield adequate returns to 
some may be confiscatory when ap 
plied to all the business of others. 
sut the latter 


right to 


have no constitutional 
their 

The 
protect against 


ss ¢ 


prevent enforcement 


against the former. Fourteenth 


\mendment does not 


Moreover, ‘aggregate 
(the phrase used in the 
Missouri statute) sufficient to yield a 


competition. 
collections’ 


reasonable profit for all, do not neces 
sarily give to each, just compensation 
for the contracts of insurance written 
by it. It 
be reasonably 


has never been and cannot 
held that 
rates violated the Fourteenth 


state-made 
\mend- 
ment merely because the aggregate 
collections are not sufficient to yield 
a reasonable profit or just compensa 
tion to all companies that happen to 
be engaged in the affected business.” 
that no federal 
was involved and dismissed 


The court decided 
question 
the writ of certiorari. 

The Hyde case posed an interesting 
problem to insurance lawyers. In a 
business where the customary proce- 
dure is for the bulk of companies to 


make rates on aggregate loss and ex 
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pense experience, did the guaranties 
of the Fourteenth Amendment amount 
to anything in practice? 

The next judicial approach to the 
dilemma thus presented came about 
in the case of Jordan, Superintendent 
of Insurance of the District of Columbia 
v. American Eagle Fire Insurance Com- 
pany, US Sst Ct.) Doo". G8. 
Supp. 76, 6 FrrE AND CASUALTY CASES 
114, CA of DC, 169 F, 2d 281. In the 
district the companies had 
claimed that the rates established by 


court, 


the superintendent were confiscatory 
in that they would produce an average 
underwriting loss of 2.5 per cent. 
They did not show the effect of the 
order on any individual company. The 
court held that in order to show con- 
fiscation, a speculative and conjectural 


calculation based on the average of all 


not sufficient. There 
must be a showing as to how the rates 
affect individual companies. The 
court concluded, in the manner of the 
Hyde case, that the plaintiffs had not 
their that the 


companies 1S 


sustained contention 
rates were confiscatory. 

In the circuit court of appeals the 
case was disposed of on a basis which 
required its return to the district 
court for the latter to determine vari- 
ous questions, including the question 
The circuit court of 
appeals pointed out that Aetna Insur- 
ance Company vw. 


of confiscation. 


Hyde seemed pre- 
cisely in point but that the court was 
not sure that the 
here. 


was correct rule 

The court pointed out that the type 
of rate regulation here involved was 
not directed at a specific company as 
in the usual utility rate proceedings. 
The rates apply to all who do business 
in the district. Applying the rule of 
the Hyde case company by company 
raises practical difficulties : 

“If constitutional validity is to be 
determined by consideration of the 
several companies separately, the only 
valid, uniform rate would be that 
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fixed by the experience of the com- 
pany with the highest expense. Such 
surely is not the requirement of due 
The alternative requirement 
of that method of testing validity is a 


pre cess, 


series of rates for the same risk which 
in ultimate could be a separate rate 
for each company. The practical ef- 
fect of a series of rates would neces- 
the establishment of the 
lowest responsible rate as the uniform 
rate, and the resulting financial squeeze 
would tend to a monopoly in a few 
On the other hand, the 
constitutional validity can be tested 


sarily be 


companies. 


by a reasonable figure picked by the 
general experience of all, the public 
interest in reasonable rates, the public 
interest against monopoly, the com- 
panies’ interest in reasonable return 
and the incentive toward good man 
agement by the companies would all 
be well served.” 


The court stated that this extended 
comment was on a point which was 
not before it 
which it did 
firm opinion. 


for decision 
not wish 


and as to 
to indicate a 


The Jordan case was subsequently 
settled and the dilemma still remains. 


The problem discussed in the last 
two treated in 
Aetna Insurance Company v. Lewis, 
92 Kan. 1012, 142 P. 954 (1914), and 
in American Constitution Fire Assur- 
ance Company v. O'Malley, 342 Mo. 
139, 113 S. W. 2d 795 (1938). 


cases cited is also 


In more recent cases challenging 
rates as confiscatory, several have pro- 
the both 
alleging facts showing 


ceeded to raise issue on 
theories by 
losses and expenses over 100 per cent 
of premiums for all of the plaintiffs 
as a group and, in addition, alleging 
the particular effects on several indi- 
vidual companies. 


Following the Hyde case, 155 of 
the companies brought separate ac- 
tions in the United States District 
Court for the western district of Mis- 
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souri to enjoin enforcement of the 
order reducing rates. The theory of 
each case was that the rating law as 
applied to the particular company in 
light of its separate experience was 
The 
cases are reported under the name of 
Hyde, 34 


In passing on an 


unreasonable and confiscatory. 


Aetna Insurance Company v. 
F. 2d 185 (1929). 
application for a preliminary injunc 
the hold the 
statute invalid because the rates were 


tion, court refused to 


to be based on a calculation of “aggre 
gate” profit. The con- 
tended that the statute as so phrased 
invalid for 


companies 
failure to take into 
account the situation as to a partic- 
ular company. The court pointed out, 
however, that although the statute 
might be valid, particular com- 
pany has the right to test the validity 
of the order under the statute when 
applied to it and have it set aside as 


was 


any 


to that company as confiscatory. 


The court refused to make any find- 
ing on the confiscation matter on the 
basis of the preliminary evidence then 
available to it. The confiscation mat- 
ter was never determined as the case 
was finally terminated other than on 
the merits. 


It is not essential that an allegation 
of confiscation be included in the peti 
tion to review a commissioner's action 
on rates. In Massachusetts Bonding 
and Insurance ( Commis 
sioner of Insurance, 39 AUTOMOBILI 
CasEs 631, 329 Mass. 265, 107 N. E. 
2d 807 (1952), the automobile insur- 
ance companies challenged the rates 
established by the commissioner as 
too low. 


‘company v 


The commissioner, through his at- 
torneys, demurred on the ground that 
the companies had failed to allege 
that the rates were confiscatory. The 
court held, in effect, that it was not 
necessary to allege and prove con 
fiscation to set aside the order. While 
rates must not be confiscatory, the 
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statutory standards in the Massachu- 
setts law, “adequate, just and reason- 
able,’ do not require the commissioner 
to fix rates so low as to barely with- 
stand attack on constitutional grounds. 
The fact that a rate is nonconfiscatory 
does not indicate it must be deemed 
The court 
said that the statute imposes the duty 
of fixing of rates that lie somewhere 
the that is 
confiscatory and the highest rate that 
The 
court in Massachusetts had the right 
the 
even though confiscation was not in- 


to be just and reasonable. 


between lowest rate not 


is not excessive or extortionate. 


to review commissioner’s action 
volved. 

State Automobile As 
sociation Interinsurance Bureau v. Ma 
loney, 341 U. S. 105, 7 S. Ct. 601 
(1951), affirming same versus Downey, 
96 Cal. App. 2d 876, 216 P. 882 (1950), 


the Supreme Court upheld the com- 


In California 


pulsory assigned risk plan for auto 


mobile liability insurance in California 
On one aspect of the plan the Su- 
preme Court stated: 

‘To be 
to insure members of a different group 
than the select one it voluntarily un 
But im- 
restrictions on 


sure, appellant is required 


there are 
the 
incident to the 
ened We are 


on the argument that the premiums 


dertook to serve. 


portant financial 
commitments broad- 


undertaking. advised 
chargeable can be commensurate with 
the greater risks of the new business. 
a factor 


Confiscation is, therefore, not 


in this case \ppellant’s bust- 
ness may, of course, be less prosper- 
ous as a result of the regulation. That 
diminution in value, however, has 
never amounted to the dignity of a 


taking in the constitutional sense.” 
The statement of the Supreme Court 
in this case raises the question as to 
whether the problem of confiscation 
could be dismissed as easily in a sit- 
uation where the deficit, generated by 


assigned 
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operation of a compulsory 





an at inadequate rates, so atfected 


a company’s results as to convert a 
reasonable profit into a severe under 


writing loss. 


Independent Review 


\part from the possible desirability 
there 
are good reasons for raising the issue 
Where the judicial 
limited to the statute, the 


f raising a federal question, 
of confiscation. 
Teview 158 


court 


feel constrained to make a 
y. It may feel that 
by all of the administra- 


may 
limited review only. 
it is bound 


tor’s findings on the facts. 


In American Employers Insurance 


Company v. Commissioner of Insurance, 
11 Avtromopite Cases 2d 796, 142 
N. E. 2d 341 (Mass., 1957), the com- 
panies were again attacking the rates 
for compulsory liability insurance set 
by the Massachusetts Commissioner. 
\ large number of companies were 
parties to the petition. Eight alleged 
that the rates, as specifically applied 
The court 
said it had a duty to see that a 
meeting the statutory 
promulgated by the 
The court could re-examine the com 


to each, were confiscatory. 
rate 
standard was 


commissioner. 


determine 
whether they have reasonable support 
and, 


missioner’s findings to 


when a claim 
of confiscation or other constitutional 


(most important) 
question is raised, the complainant is 
entitled to the independent judgment 
of the court as to the the 
facts. 


law and 


The case was disposed of by the 
court in favor of the companies on the 
ground that the commissioner had not 
set rates that met the statutory stand- 
ards and, hence it was not necessary 
to consider the allegations of confis- 
cation in view of this disposition. 

The matter of a review independent 
of the administrator’s was 
also discussed in Acina Insurance Com- 
pany v. Commonwealth of 
160 Va. 698, 169 S. E. 
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decisi on 


Virginia, 
859 (1933). 


PROCEDURAL ASPECTS OF 
INSURANCE RATE REGULATION 


Notice and Hearing 

lhe same provision of the Four- 
above 
This 


has been construed to mean, in insur 


teenth Amendment quoted 


guarantees “due process of law.” 


ance rate cases, that some place in the 
regulatory process there must be ac 
corded a judicial type of hearing be- 
fore a capable tribunal. (Opinion of 
the Justices, 251 Mass. 569, 147 N. E. 
681 (1926).) 


One of the best discussions of the 


constitutional requirements is con 
Jordan, Superintendent of 
Insurance of District of Columbia v. 


Fire 


pany, cited above. In 


tained in 


Com- 
that case, the 
statute permitted the Superintendent, 
; investigation (the statute 
as to a hearing) to order a rate 


American Eagle Insurance 


after was 
silent 
reduction. After his order, he granted 
request of the 
panies, but not as a matter of right. 
It was not a hearing of the quasi- 


judicial type. 


a “hearing” on com 


[It was merely an op- 
portunity for the companies to state 
and support 
order already 


their objections to the 
The 
the order were not explored. 
the 
the Superintendent re- 


bases of 
No evi 


order 


issued. 


dence in support of 


and 


was 
oftered 


fused to be interrogated. 


However, the circuit court of ap 
peals held that there was no violation 
of the due process requirement be- 
cause the companies, under the dis- 
trict entitled to, 


and had had, a review de nov 


fire rate law, were 
in the 
This is one method by 
; afforded. 
The more usual approach and the one 


found in most state insurance laws is 


district court. 


which “due process” may be 


best described by the language on the 
opinion : 


“ 


In modern times, most states, like 
the federal government, provide for 
a full the the 


hearing in course of 
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administrative consideration, thus 
making that proceeding quasi-judicial. 
In such instances, the addition of a 
judicial review of the record, findings 
and made below 
tutes a combination of actions which 


the 


conclusions consti 


satisfies requirements of due 


pre cess.” 


Aetna Insur 
Hvde, Dist. Ct., Mo. 
34 F. 2d 185 (1929). 


See, also, on this point, 


ance Company v 


(western district), 
a number of cases, 
that 
and hear 


There have been 
the 
spell out what sort of notice 


in addition to Jordan case, 


ing satisfies the requirements of the 
rating laws. 
Where the 


specific pre cedure, 


Statute 
the 
disregard it. In 
Southeastern Underwriters 
214 Ga. 450, 105 S. E. 
the commissioner 
rate 


prescribes a 
commissioner 
cannot Cravey wv. 
Association, 
2d 497 (1958), 
approved certain 


filings and shortly thereafter 
sought to suspend the new rates by a 
telegram order issued without the prior 
notice and hearing required by law. 
The court upheld an injunction against 
declared the 


the commissioner and 


ex parte order invalid. 


To the same effect is Great Central 


Birdw ll, 273 | Pp 
and Oklahoma Inspec 
Board, 281 


Insurance Company v 
2d 764 (1954) ; 
tion Bureau v 


P. 2d 941 (1955). 


Insurance 


The hearing granted must be the 
one prescribed by the statute. Thus, 
where a hearing is required on pro 
posed rates and rules, the commissioner 
should not order them disapproved 
and then hold a hearing on the pro 
priety of his disapproval, and so shift 
the burden of proof. He should act 
within the statute. State ex rel Wis 
consin Inspection Bureau v. Whitman, 
196 Wis. 492, 220 N. W. 929 (1928). 


Failure to give the required ten 
days notice of an order disapproving 
held to prevent the 
running of the time for the company 


a deviation was 


Insurance Rates 


Utilities Insurance Com- 
State Insurance 
Board of Oklah nid, 84 P. 2d 619, 184 


( Yicla. 234 ( 1938). 


to appeal, in 


pany of Missouri v 


\WWhere published notice of a statu 


tory hearing on automobile rates is 
required by law, it is sufficient for the 
notice to give the date of the hearing, 
the fact that an experience rating plan 
on risks with over $1,000 premium 
would be considered, and an invita 
tion to inspect the plan in the com 
office. The need 
not g all the details (Century Cab, 
Inc. v. Commissioner of Insurance, 36 
\UTOMOBILE Cases 1132, 327 Mass. 


100 N. E. 2d 481 (1951)). 


missioner’s notice 


ve 


652, 


In Massachusetts, the Commissioner 


of Insurance was authorized to fix 
compulsory automobile insurance rates 
after due hearing and investigation. 
the Commissioner, without 
the 
made several reductions in the figures 
of reported \pparently he 
acted on the basis of reports of exam 
but 
was 


(ne vear 


producing evidence at hearing, 


le msses. 


iners as to loss reserves, these 


were not in evidence nor any- 
thing in evidence as to the examiners’ 
The court set aside 
It held that the statute did 


not authorize the commissioner to en- 


qualifications. 
the rates. 


gage in outside and independent re- 
search designed to elucidate new facts 
and to use the results thus obtained 
without submitting them in evidence 
to the scrutiny of all parties interested 
at the public hearing (American Em- 
ployers’ Insurance Company, v. Commis- 


10 N. E. 2d 76, 


Insurance, 


sioner of 
298 Mass. 161 (1937) ). 


Twenty years later, in another case 
the commissioner, at the hearing held 
by him, stated various alternative ap- 
proaches and the considerations in- 
refused to 


volved. However, he 


witness and 
His held not to 
disqualify him as_ hearing officer 
(American Employers’ Insurance Co. v. 
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become a answer ques- 


tions. refusal was 





Commissioner of Insurance, 11 AUTo- 
MOBILE CASES 2d 796, 142 N. E. 2d 
341 (Mass., 1957)). 


Proper Tribunal 


If the statute requires the insurance 
commissioner to grant a hearing, or 
make a decision, the courts refuse, in 
the first least, to substi 


tute themselves. 


instance at 


Thus, in Matter of Groh, 101 Misc. 
611, 167 N. Y. Supp. 883 (1917), the 
plaintiff insured brought a certiorari 
action against the New York Super- 
intendent, alleging that certain rates 
discriminated him and 
ing an order compelling lower rates 
on the 


against seek 


class to which he belonged. 
The court refused to act until hearing 
before the Superintendent. 

In Genkinger v. City of New Castle, 
188 Pa. Super. 229, 146 A. 2d 640 
(1958), the defendant municipality re 
sisted payment of a premium on a 
public official bond on the ground that 
the premium The 
court held that the city could not col- 
laterally attack rates properly filed 
with the insurance department. If 


was excessive. 


the city believed the rates to be unjust 
or exorbitant had the right, 
under the rating law, to apply for 


they 


review and hearing on the application 
of any person aggrieved. 


In General Mutual Insurance Com- 
pany v. Mutual Insurance Rating Bu- 
reau, 23 Misc. 2d 991, 204 N. Y. S. 2d 
679 (1960), the court declined to hear 
an action to review a decision of the 
rating bureau in revising and correct- 
ing experience data. The court held 
that the company could not bypass 
the Superintendent of Insurance and 
pre ceed directly to the court. 


In Massachusetts, compulsory auto- 
mobile insurance rates are made by 
the commissioner. One year the com- 
missioner prepared rates, was about 
to promulgate them and resigned with- 
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out doing so. As against petitions 
seeking to declare the old rates in 
effect for the ensuing year, and an- 
the tentative but un- 
promulgated rates to be declared in 


other asking 


effect, the court instructed the new 
commissioner to promulgate rates he 
considered proper (Liberty Mutual In- 
surance Company v. Acting Commis- 
sioner of Insurance, 265 Mass. 23, 163 


N. E. 648 (1928)). 


In Oklahoma it has been held that 
the commencement of a suit to review 
an interim order made by the hearing 
officials does not deprive the hearing 
officials of authority to proceed fur- 
ther. In Associated Industries of Okla- 
homa State Insurance Board, 184 
Okla. 148, 86 P. 2d 58 (1938), the 
board commenced an investigation of 
The plaintiff 


compensation rates. 


employers association filed a petition 


on December 22 for a reduction of 


The board indicated that a 
specified percentage reduction would 
be put effect not later than 
February 1 unless the insurers came 


rates. 
into 


forward with certain information, pre- 
viously requested. 
filed a 
rates 71% per cent over-all. 
uary 22 the board 

placing the new rates in effect tem 
porarily and setting February 1 for a 


In January the 


insurers revision decreasing 
On Jan- 


made an order 


further hearing on permanent rates. 
Plaintiff's attorney appeared on Feb- 
ruary 1, moved to vacate the order of 
January 22 and his motion was de- 
nied. The board postponed hearing 
for further investigation until March 2. 
On February 20 the plaintiff started 
this action to review the temporary 
order of January 22. At the March 2 
hearing plaintiff asked the board to 
conduct no further hearing on the 
theory that the instant action to re- 
view the temporary order operated 
to deprive the board of authority to 
proceed further. Sometime thereafter 
a larger permanent reduction was put 
into effect. The court held that the 
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board still had continuing jurisdic- 
tion. The court endorsed the proce- 
dure taken by the board and its action 
in declining to vacate the temporary 
order of January 2. 
remanded to the board without fur- 
ther action by the court. If the board 
had finally disposed of the rate mat- 
ter by further reduction 
plaintiffs may have thereby obtained 
full recognition of their rights. If 
the board had not finally disposed 
of the matter the court assumed that 


The matter was 


the rate 


it was ready to proceed as it was on 
March 2 to give plaintiffs a full and 
complete hearing and accord them 
relief from any excessive rate. 
Red Arrow Freight Lines 

can ire & Casualty Co., 

2d 240 (1949), involved a suit for 
premiums. The Texas Casualty Com- 
a board of three) 
had ruled an experience debit inappli- 


missioner (one of 
cable and cancelled it from inception 
of the contract. held the 
matter should considered 
by the whole board before it could 


The court 
have been 


be considered (collaterally or other 


wise) by the court. 

A commissioner cannot pass to the 
the 
first instance, whether proposed rates 


court the job of determining, in 


are excessive, Cravey v. Southeastern 


Underwriters Association, cited above. 

The doctrine that before resorting 
to the exhaust his 
administrative remedies is applicable 
to insurance rate cases (Associated In- 
dustries of Oklahoma v. State Insurance 
Board, 184 Okla. 148, 86 P. 2d 58 
(1938)). But if, as in 


courts one must 


the Cravey 
case, the commissioner acted completely 
outside the statute and the defect was 
one of jurisdiction, the rating organiza- 
tion was entitled to seek an injunction 
and did not have first to request a hear- 
ing under the section permitting an 
aggrieved person to demand a hear- 
ing after an order made without prior 
hearing. Cravey v Un- 
derwriters Association, cited above. 


Southeastern 


Insurance Rates 


\ hearing before the insurance de 
partment must be based on appropri- 
For 
Company of 
North America v. Commissioner of In- 
surance, 7 FIRE AND CASUALTY CASES 
629, 327 Mass. 745, 101 N. E. 2d 335 
(1951), the department, with the con- 
sent of the parties, had proceeded to 
consider what was subsequently held 


ate jurisdiction in that tribunal. 


example, in /nsurance 


to be a nonrating matter, under the 
deviation section of the rating law. 
The court upheld a denial of the par- 
ticular application because of the lack 
of jurisdiction in the administrative 
tribunal and pointed out that consent 
or waiver of the parties could not con 
fer jurisdiction any more than upon a 
court. The ruling was without preju 
dice to a subsequent and more appro- 
priate proceeding. 

Another case involving the appro- 
priate tribunal is, Matter of New 
Jersey Fidelity and Plate Glass Com- 
pany v. Van Schaick, 236 A. D. 223, 
259 N. Y. S. 108 (1932), aff'd without 
op. 261 N. Y. 521, 185 N. E. 721. In 
New York, in absence of spe cific statu- 
tory authority, the 
cannot levy and collect the penalties 


Superintendent 


for violation of the rating law. He 
should report the fact to the Attorney 
General, who may then proceed under 


other statutes which provide for civil 


actions for penalties. 


Who can demand hearing or review: 
‘‘Aggrieved persons” 
Many 


that a hearing (sometimes judicial re- 


of the rating laws provide 


view) may be demanded by an “ag- 


grieved person” or by “an insurer or 
rating organization aggrieved.” Whether 
this right applies to a particular per- 
son or firm has come up for judicial 


examination. 


That the insurer or rating bureau 
whose filing was disapproved is an 
to be ac- 


“aggrieved person” seems 


cepted (Oklahoma Inspection Bureau 
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281 P. 2d 941 


vw. Insurance Board, 
(Okla., 1955)). 


The term also includes a company 
claiming that rates made by the Com 
missioner for its use are inadequate 
(Massachusetts Bonding and Insurance 
of Insur- 
329 


Company v. Commissioner 
ance, 39 AUTOMOBILE CASES 631, 


Mass. 265, 107 N. E. 2d 807 (1952)). 


the 
sought to be filed are already in effect 


This is also true where rates 


for the company filing and it is re- 


filing only to change its status from 


bureau subscriber to independent 


filer (/nsurance Company of 
Companies v 


P. 2d 193 (1960) ). 


North 
> 


Imerica Sullivan, 352 


It was held in Liberty Mutual Fire 
Insurance Co. v 
FIRE AND CASUALTY 
AND CASUALTY ( 


Commissioner of In 
surance, 7 CASES 
34, 7 Fir 

(1952), that 


whereby a 


“ASES 766 
such a section afforded a 
remedy subscriber to a 
could attack a 


rule of the organization prohibiting 


rating organization 
installment premiums on fire policies. 
The opinion was later withdrawn be 
cause of enactment of a law determin 
ing the merits. 

In National Capital Insurance Com- 
Jordan, DC of DC, 148 F. 
Supp. 317 (1957), it was decided that 
could “person 


pany v 

company sue as a 
aggrieved” to review an order of the 
Superintendent of Insurance granting 
a 10 per cent deviation to 
tor, without notice to plaintiff. 
court that to hold 
the plaintiff and others 
situated without 


a competi- 
The 
said otherwise 
would leave 
similarly statutory 
right to redress against capricious and 
arbitrary acts of the Superintendent, 
however flagrant, in connection with 
deviation applications. 

The 


similar question as to the right of a 


court refused to pass on a 
rating bureau to challenge rates by 
an independent filing company in Cul- 


len v. Holz, Sup. Ct. Special Term, 2 
392 


Pas Ms 


2d 163 


Mise. 2d 486, 152 N. Y. Supp. 
2 (1956), the 
moot. A statement that 
“aggrieved party” 
Cullen v. Holz and Allstate 
Insurance Company, 7 A. 2d 718, 181 
N. Y. S. 2d 163, aff'd 6.N. Y. 2d 971, 
161 N. E. 2d 392 (1959). 

\lthough 
competitors were 
the 


since case was 
the bureau 
later 


Was an Was 


made in 


involving 
the 
renewal of an 


not directly 


rates, denied 
right to review 
other license in 
Surety Company v. Jones, 384 Il. 
51 N. E. 2d 122 (1943). The statute 


in this case permitted a “company or 


American 
2 


insurer's 


person aggrieved” to seek review of 


the commissioner's action. 


Hannan, 186 \Wis. 284, 
\V. 800 (1925), the plaintiffs 
who 
Wis 
him 


In Hobbins v 
202 N. 
were insurance 


several agents 


the chief examiner of the 
\udit 
from “violating” 
the plaintiffs for not using the pre 
The plaintiffs claimed 
did 
not give the right to the state or to 
the bureau to control The 
court held that whether or not the 
rating law applied, the plaintiffs had 
no standing to make this challenge. 
The plaintiffs were agents of the com 


sued 


consin Bureau to restrain 


policies written by 


scribed forms. 
that the then current rating law 


forms. 


panies and the companies had promul- 
The 


should use the forms prescribed by 


gated no other forms. agents 


their principals or seek other em 


ployment. 


Virginia Association of Insuran 

Agents v. Commonwealth of Virginia, 
201 Va. 249, 110 S. E. 2d, 223 (1959), 
denied the status of “ 


arty aggrieved” 
a aS 


or “party in interest” to an agents’ 


association seeking to contest the 
validity of an order approving a rate 
filing in which the allowance for com 
missions in the rate-making formula 
reduced from 25 to 20 
per cent. The indicated 
that the same principles would apply 
to the individual agent f 


the association. 


was per cent 


court also 


members of 
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Evidence—Generally 


Judicial comment and treatment of 
specific testimony and factors are dealt 
with in other parts of this monograph 
under more specific items, such as ex- 
penses, losses, and so forth. 

The 


approved in 


use of expert testimony was 
d lssociated Industrie Sf of 
Oklahoma v. State Insurance Board, 


173 Okla. 41, 46 P. 2d 361 (1935). 


The hearing officer may not con 
sider evidence outside of the record. 
See American Employers Insurance 

Company v. Commissioner of Insur- 
ance, 298 Mass. 161, 10 N. E. 2d 76 
(1937) loss 


(reports of examiners on 


reserve developments) and /nsurance 
Company of North 

missioner of Insurance, 7 
CASUALTY ( 629, 327 


101 N. E. 2d 335 (1951) 


missioner’s predecessor to governor ). 


Imerica v. Com- 
FIRE AND 
Mass. 745, 
(letter of com 


SES 


the above would 
the 
subject to judicial notice. 
courts, at least, have permitted them 


facts of 


\n exception to 


probably exist in area of facts 


Reviewing 
common 


sely es to Ce mnsider 


knowledge: 


A i rican Employers In 


surance Company v. Commissione? 


Insurance, 11 AvuUTOMOBILE C 
796, 142 N. E. 2d 341 


ighway, 


ASES 2d 
(increased num 
ber of autos on rising costs 
of medical treatment, 
and Fire Insurance Rating Bureau 


Rogan, 4 Wis. 2d 551, 91 N. W. 2d 372 


(1958) (rising expenses of operating 


rising wages) 


any business). 

In State Compensation Insurance 
Fund v. McConnell, 46 Cal. 2d 
294 P. 2d 440 (1956), the 
fused to reverse 
commissioner upholding retrospective 


330, 
court re 


2 decision ot 


the 
rating plans because of the fact that 
arith 
the 


one exhibit consisting of some 


metical calculations made by 
commissioner concerning excess loss 
premiums under the plan had been 
considered. It was not properly part 
of the record and was considered with- 


out the presence ot the plaintiffs. The 


Insurance Rates 


court held this particular exhibit was 
of such a nature that its consideration 
by the commissioner did not consti 
Neither did this 


exhibit prejudice the plaintiffs in this 


tute an irregularity. 


case, 

The had 
to utter when faced with an absence 
the 
mere opinion, conjecture or guess 
the part of the 
hearing officer (State ex rel. North 
western National Insurance Company 
v. Sullivan, 178 Wash. 436, 35 P. 2d 24 
(1934) that 
war would result from proposed de 
American Employers Insur- 
ympany wv. Commissioner of 
Insurance, 11 AUTOMOBILE CASES 2d 
796, 142 N. E. 2d 341 (1957), (commis 


sioner’s opinion as to favorable effect of 


courts have harsh words 


ot evidence and substitution of 


work theref re, on 


(commissioner's fear rate 


Viation ) ; 
ance C 


court reform on auto liability claims) ). 


On the other hand, those appearing 
before the 
pect to obtain a reversal of an adverse 


commissioner cannot ex- 
decision where their own evidence is 
See, for ex 
Oil Refiners v. 
192 Okla. 92, 
(1943); Utilities Insur- 
ance Company of Missouri v. State In 
surance Board of Oklahoma, 184 Okla. 
234, 84 P. 2d 619 (1938). In the 
l; 


itter case, the unsuccessful applicant 


missing or speculative. 
amples, Committee of 
Insurance Board, 


133 P. 2d 885 


for a deviation had failed to introduce 
any evidence as to its net profit or 
dividends, or its financial statement. 
Although there was evidence of loss 
ratios there was none as to operating 


overhead and expense load. 


The courts do recognize the place 
the 
evidence and incorporated in findings. 
They accept the idea that the making 
of rates (or review of rates by an 


of necessary estimates based on 


insurance commissioner) involves a 
prediction of the future. See National 

of Casualty Underwriters v 
Superintendent of Insurance, 6 A. 2d 


43; V4N. XS. 


Bureau 


2d 836 (1958): re 
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versed for mootness, 6 N. Y. 2d 842; 
State ex rel Minnesota En 
sociation v. Faricy, 263 Minn. 468, 53 
N. W. 2d 457 (1952 
Rating Bureau v. Rogan, 91 


372 (1958) 


bloyers As 


Insurance 


N. W. 2d 


Ys Fire 


Findings 


\ frequent omission on the part of 


hearing ofticers 


~ 


insurance rate 
cases is failure to make adequate find 
ings. This is completely frustrating, 
first. to the hearing officer, because it 
will his de 


second, to the 


ision to be set aside; 
g at the 
third, to 


as the omission can 


cause 
party winnin 
hearing ame reason); and 


the losing 


party 


deprive him of an ettective judicial 


ection, since, 


and 


the 


review prompt cor 


T 
I 
1 
t 


absent findings, the reviewing 


(after the months of 
far) 
further proceedings id the 


~ 


court 


that 


getting 


may have remand for 
making 
igs (State ex rel 


Whit 
220 N. W. 


ot the necessary findi 
Wis 


man, 


Inst PrOW Bureau q 
196 Wis. 492: 


(1928)). 


WSN 


ODa 


filing is 
under 
type of law requir 


For exampke, where a rate 
the 


an “All-Industry” 


rejected by commissioner 


ing him 


to specify the 
which he finds the filing fails to meet 
the law, he must make specific find 

“The 
complex 
of evidentiary data submitted to 


respects in 


ings on factual issues 


testi 


mony and great and mass 
the 
Superintendent required precise pro 
beyond that, 


and of 


fessional analysis and, 
detail 
particularity as to 


findings in such such 
ade 
The difficul 


ties inherent in the statutory scheme 


furnish an 
quate basis for review. 


of regulation, whereby the superin 
tendent may not directly fix rates but 
must approve or disapprove proposed 
toto, additional 
ground for requiring findings in terms 


rates im furnish an 
of the statistical and monetary factors 
involved. In many cases the area of 
dispute might thus be narrowed and 
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the treatment of new filings expedited, 
after a decision adverse in part, and 
the judicial re 

Bureau of Casualty 
Superintendent of In 
\. 2d 842, 174 N. Y. S. 2d 

reversed for 


N. Y. 2d 842). 


without necessity of 


view” (National 
Underwriters v 

surance, 0 
836 (1958), mootness 6 
In State ex rel Minnesota Employers 
lati Faricy, 263 Minn. 468, 
457 (1952), the 


Compensation Insurance 


lssociation v 
B30 INS Wace 
appointed 
Board had the responsibility of mak- 


state 


ing compensation insurance rates. 
Che court held that the board was not 
bound to adhere to a mathematically 
formula but when considering 
the for 


mula, “the board must be required to 


precise 
elements not incorporated in 
state its reasons and the underlying 
establish a choice of 
the facts and the 
When the board 
appears to be 

method of 
must ex 


facts so as to 
reasoning between 
conclusion reached. 
what 


deviates from 


nathematically sound reach 


ing the answer sought, it 
and reasoning 
Whether or 
basis in 
be left to 
. Otherwise, this court 


plain the considerations 


behind the deviation. 


not the board had a reason 


for what was done cannot 
speculation 
would be unable to review intelligently 
the rate 


orders, and the board, for all 


practical purposes, would be subject 


to no judicial restraint.” 

The statutes of many states follow 
the . 
model rate 
vide that 
by the commissioner within a speci- 
When 
the commissioner disapproves a filing 
the 
notice wherein the filing fails to meet 
the requirements of the law. In 
National Bureau of Casualty Under- 
writers v. McCarthy (1956), an unre- 
ported case, Circuit Court, Cook 
County, IIL, Fisher, J., the court stated: 


“All-Industry-Commissioners’ ’ 
regulatory bills and pro- 
a filing, unless disapproved 


fied period, becomes effective. 


he is required by law to give 


for the Director 


that 


‘It isn’t sufficient 


the rates 


196] 


(of Insurance) to say 
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are excessive or inadequate or unfairly 
discriminatory. The language of the 
act is that he give notice wherein the 
rates are discriminatory or excessive 01 
inadequate. 


] 


“Tt isn’t claimed 


that that was complied with. In 


by the responde1 


there is abundant evidence that \ 
the director was asked wherein 
refused to give 


that 


didn’t comply he 


information. On ground alone 
| think the court would be fully justi 
fied in saying that the rates became 
effective at the expiration of the first 


15 day ~ 


Judicial Review 


The method by 


1 


which the hearin: 


officer’s decision may be reviewed by 

the courts varies with the procedural 

statutes of the jurisdictions involved. 
The 


such that a trial de noz 


some states are 


statutes of 
» of the whole 
case may be had in the courts. See 
for example, lordan, Superint ndent of 


Insurance of the District of Columbia 


vw. American Eagle Fire Insurance Con 


AND CASUALTY CASEs 625, 
169 F. 2d 281 (1948) lt 


however, the review is 


pany, 6 F iri 
( : \ of | ye. 


most states, 


made at the hearin 


elated 
of review is the 
to the 


upon the recor 


Distinct from, but 
process 
direct application 


traordinary 


court 


remedies such 


injunction either because of the con 


stitutional issue of confiscation, detna 


Ty ) 
Hyde, cited 


Insurance Company wv 
above, or to void a completely un 
authorized procedure, Cravey v. Sout] 
Ass ciatic n, cite d 


eastern Underwriters 


above. An application for an extra 
injunction or 


] 


ordinary remedy as 
mandamus may provide an additiona 
or alternative method of review. 

the 
judicial review were discussed under 


Some aspects of process of 


the section dealing with constitutional 
aspects, particularly the concept that 


Insurance Rates 


on the constitutional question of con 
fiscation, the rate filer is entitled to an 
independent judgment of the review 
ing court as to the law and facts as 
opposed to just an examination to 
r there “substantial 


determine it was 


evidence” to sustain the order reviewed. 


The usual concepts of presumption 
official 


those attacking 


burden 
the ad 
insur 


of regularity in acts, 
if proof on 
ministrator’s action, apply in 
ance rate cases (Century Cab, Inc. v 
Insurance, 36 AUTO 
ASES 1132, 327 Mass. 652, 100 

NV. E. 2d 481 (1951) ; State ex rel John 
Hughes Electric Company, 51 
15, 199 N. W. 128 (1924); In 

wth Carolina Fire Insurance Rat 
Bureau, 245 N. C. 444, 96 S. E. 
(1957 State 
Wisconsin Inspection Bureau 7 
Whitman, 196 Wis. 492, 220 N. W. 


G29 ( 1928) ) 


( missioner 


MOBILE ( 


a See, however, 


For example, in reviewing the ac 
m of the Corporation Commission 
rate reduction, the 
Court 


it would not disturb the action of the 


in ordering a nre 


Virginia Supreme gave notice 


commission unless the commission 
had exceeded its powers; or its action 
Was an unreasonable exercise of its 


authority; or based on mistake of 


1 


aw; or contrary to the evidence; o1 


without evidence to support it; or 
finally, that the rate fixed is so low as 
to confiscation (Aetna In 
Commonwealth ex 


160 


to amount 
surance ¢ 
rel State Corporati 


Va. 698, 169 S. E. 


mpany VU. 
mt Commission, 
859 (1933)). 

In Virginia the burden of proof in 
a hearing on a deviation application 
is upon the insurance company apply 


ing for the deviation (Allstate Insur 


ance Company v. Commonwealth of 
Virgina, 199 Va. 434, 100 S. E. 2d 
31 (1957)). 

Where the confiscation issue is not 
present and the review is simply one 
under the statute, the court in Massa 
chusetts will not substitute its judg- 
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the commissioner 
nding and Insurance 
Insur- 
Cases 631, 329 


2d 807 (1952)). 


that of 
usetts Bi 
Company Vv 
ance, 39 AUTOMOBILI 
Mass. 265, 107 N. E. 


ment for 
( Vassach 


Commissioner of 


Other courts state a slightly dif 

test. In the National 
cited above, the court held that 
New York Superintendent’s de 


termination on a rate 


ferent Bureau 
case, 
the 
filing must be 
grounded on proof found by him to 
be preponderant and must meet the 
judicial test of 
The “substantial evidence” 
also noted in the N 


) 
Bure au case 


substantial evidence. 


rule was 
rth Carolina Fire 


_ cited above 


In Texas, a statutory attempt to 
“substantial evidence” rule in- 
applicable is unconstitutional (/armers 
and MM 
State Board of 
2d 354 (1959)). 


In Massachusetts, a 


make the 


yn pany wv. 


W. 


rchants Insurance C 


Insurance, 321 S. 
the 
examina 


re\ ieW on 


+ 


factual side embraces a re 


tion of the proceedings to determine 
whether the commissioner's findings 
had reasonable support in the evidence 
(/nsurance Company of North America 
ge IRI 
AND CASUALTY CASES 629, 327 Mass. 
745, 101 N. E. 2d 335 (1951): Ameri 
an Employers Insurance Company 7% 
Commissioner of Insurance, 11 AvTo 
MOBILE CAsEs 2d 796, 142 N. E. 2d 341 


(1957)). 


of Insurance, 7 
ae 
29. ) 


OWMLMISSTONCY 


In general, there seems to be no 


special standard for insurance rate 
Courts seem to apply what 
the jurisdic 


administrative 


cases, 
ever standards exist in 
tion for review of 


determinations. 


\ frequent provision in statutes 
covering the right to hearing or re 
view is a specification that a demand 
for hearing or must be 


within a brief period of 


review made 


the commis 
Where, 
however, rate levels are initially es 
tablished by the 
sioner, and the companies sought an 
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sioner’s order after 30 days. 


order of commis 


upward modification three years later 
based on the intervening experience 
at a loss, the 30-day provision does 
not operate as a statute of limitations 
(Aetna Insurance Company v. Lewis, 
92 Kan. 1012, 142 P. 954 (1914) ) 


Moot Cases 


Regrettably, months, vears even, 


may go by from the initiation of a rate 


re vision until disposition by the courts, 


The process of filing, conference, re 
jection of filing, request for hearing, 
hearing, decision, appeal to lower court, 
decision, and appeal to higher court take 
so long that often the basic issue may 


have been resolved by the separate 
processes of legislation, refiling on 
later experience or even by a change 
in commissioners. The pending lit 
gation may thereby be rendered moot. 
Examples: Liberty Mutual Fire Insur 
ance Company v. ( 
FIRE AND CASI 
634 (Mass., 1952), 7 Fir 
aLTY Cases 766 (legislation); Cullen 
v. Holz (Allstate), Sup. Ct., N. Y., 2 
Misc. 2d so N.Y. ‘S;..20 
(1956), aff'd (new and de 


cision by 


‘Commissioner of In 
ALTY ( 
AND CASI 


SuUrance, 7 ASES 


186, 163 
hearing 
y succeeding commissioner) ; 
Cook County Inspection Bureau v. Day, 
349 Ill. 459, 110 N. E. 2d 874 (1953) 
(expiration of one year deviation 
but 
Farmers and Merchants Insurance Com 
pany v. State Board of Insurance, Civ. 
App. Tex., 321 S. W. 2d 354 (1959) ; 
National Bureau of Casualty Under 
writers v. Superintendent of Insurance, 
6 A. 2d 73, 174 N. Y. S. 2d 836 (1958), 


revd 6 N. Y. 2d 842 


cepted on 


order appealed from) ; compare 


(refilling ac 
later experience); Jn re 
North Carolina Fire Insurance Rating 
Bureau, 249 N. C. 466, 106 S. E. 2d 
879 (1959). 


Possibility of the issues becoming 
moot by reason of later experience 
and further consideration by the Com 
missioner was contemplated in Fire 
Rogan. 4 
N. W. 2d 372 (1958) 


Insurance Rating Bureau v 


Wis. 2d 558, 91 
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A court may decide to retain a moot 
case for decision. The principles in 
volved in such course vary according 


Where this is 


usual result is 


to local jurispruden e 
not done, however, the 
dismissal of 


pending appeals and 


sometimes, reversal of intermediate 


dec Sl ms. 


Impoundment 


Where a contested rate 


Increase Ol 


a great number of policies is subject 


to hearing and drawn-out litigation 
(or where a contested decrease cannot 
be staved pending final resolution 
there is work 


generally pressure to 


out some the 


arrangement whereby 
insurers collect the contested amount 
during the interim, under an arrange 
ment whereby the companies or official 
impounding the disputed amount, will 
return the same to the policyholders if 


the lower rates finally prevail. 


Insurance lawyers do not recall any 


case where the impoundment tech 


nique was used successfully. Its use 
in the two Missouri fire insurance rate 


cases was a colossal failure 


that im 
properly applied for, can 


There is some indication 
poundment, 
be authorized under the general equity 
interlocu 


powers of the court in an 


tory injunction case raising the con 


stitutional issue of confiscation, if 


there is a preliminary showing of 
confiscation (State ex inf. McKittrick 
vw. American Colony Insurance Com 
pany, 336 Mo. 406, 80 S. W. 2d 876 
(1935), decided 


that in 


However, it was 


long after the event these 
the 


(under 


cases, neither commissioner nor 
the the 
actually brought) had power to im 
pound the funds, either by reason of 


Missouri statutes or otherwise. The 


courts proceedings 


various cases so holding are: 


North British and Mer 
Thomp 


State ex rel. 


cantile Insurance Company v 


Insurance Rates 


son, 330 Mo. 


(1932). 


1146, 


State ex rel. Thompson v. Sevier 
Mo. 442, 80 S. W. 2d 893 (1934). 
‘onstitution Fire 
ance Company v. O'Malley, 342 
139, 113 S. W. 2d 795 (1938). 


4 | Ssur 


Mo 


American ( 


‘American Insurance Company 2% 
Schenfler, 129 F. 2d 143, cert. den. 317 
U.S. 687, 63 S. Ct. 257, 87 L. Ed. 551. 


4 limeric ai 
FIR 


For lower court opinion see 
Insurance ( Lucas, 2 
AND CASUALTY CASEs 473, 38 F 


38 F. Supp. 926 (1940). 


‘ompany v. 
Supp. 


SYO 


and want of 


impoundment 


The basic illegality 


the 
collateral 


jurisdiction for 


caused various problems 
and 
clerks who had done work in arrang 
ing for impoundment and in the ad 


ministration and distribution of 


Lawyers, referees, custodians 


fund 
could not be compensated; those law 
vers who were compensated had to 
the 
for depositories were sued for paying 
out 


return their fees: banks chosen 


money under court orders later 
declared illegal; there were disputes 
is to the disposition of moneys paid 
by policyholders since deceased or 


incapable of being located. 

Even now, 25 years later, some litt 
gation still exists on the subject mat 
ter. The important 
are: 


more citations 

State ex rel. Carwood Realty Com 
pany v. Dinwiddie, 343 Mo 122 
S. W. 2d 912 (1938). 


SO? 


Blair, 346 Mo. 
W. 2d 106 (1940). cert. 
Blair v. State ex rel 
S. 700, 61 S. Ct. 741, 85 


State ex rel. Lucas v 
1017, 144 S. 
den. sub nom. 
Lucas, 312 | 


L. Ed. 1134. 


Aetna Insurance Company v. O’Mal- 
ley, 343 Mo. 1232, 124 S. W. 2d 1164 
(1938). 

y Lbeille 


hes ares 
oevier, ISD 


Fire Insurance 
Mo. 
1 (1934), cert. den. 293 
S. Ct. 99, 79 L. Ed. 680. 


State ex rel. 
Company v 
o Ws 283 
U. 5S. 385, 5 


269, 73 


5 
5 
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Aetna Insurance Company v 
ley, 342 Mo. 800, 118 S.W. 2d 3 (19. 


Hyde, 
(1930). 
( )’Mal- 


? 


38 ). 


Company v 
34 S. W. 2d 85 


Aetna 
327 Mo. 


Sevier, 345 
(1939). 


State ex rel. Robertson v 
Mo. 274, 132 S. W. 2d 961 

Lucas v. Lamb, 348 Mo. 
S. W. 2d 634 (1942). 

Lucas v. Central Missouri Trust Com 
pany, 349 Mo. 537, 162 S. W. 2d 569 
(1942). 

Lucas v.Central Missouri Trust Com 
pany, 350 Mo. 593, 166 S. W. 2d 1053 
(1942). 

State ex rel. Penn Fire Insurance 
Company v Sevier, 340 Mo. 675, 102 
S. W. 2d 882. 


900, 156 


State ex rel. Robertson v. Sevier, 342 
Mo. 346, 115 S. W. 2d 810, 116 A. L.R. 
651. 

American Constitution Fire Insurance 
Company v. Robertson, 343 Mo. 198, 
120 S. W. 2d 43 (1938). 

More recently, in Cosmo Life Insur 
ance Company v. State Board of In- 
surance (Civ. App., Tex.), 319 S. W. 
2d 162 (1958), an order of the Board 
establishing maximum rates for credit 
and health 
The 


company 


life and credit accident 


insurance was under review. 
court held that the 


was entitled to judicial review it was 


while 


not entitled to a temporary injunction 
on condition that the company main- 
tain records of persons to whom the 
insurance was sold and deposit in a 
separate trust account in a bank the 
amount by which the premium col- 
lected exceeded the maximum 


or 
gr¢ ISS 


premiums permitted under the order. 


Students of the problem (basically, 
how to protect the companies from 
losing a rate case just through lapse 
of time even where they ultimately 
are proved correct) generally agree 
that there must be a better solution 
than impoundment. 
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JUDICIAL TREATMENT OF 
PARTICULAR FACTORS INVOLVED 
IN THE RATE STRUCTURE 


Rate Revision Methods 


Only one or two statutes specify 
any particular method of calculation 
to be used in revision of rate levels. 
Almost all deliberately omit any sug 
gestion as to method, formula or val- 
ues to be included. 
factors to be 


Instead, they state 
considered in broad 
terms and require that the end result 
that 
quate, not excessive and not unfairly 


discriminatory.” 


be rates are “reasonable, ade 


This volume is not an exposition 
of the techniques that are actually 
used. To those who wish to study 
the cases, however, some background 
may be helpful. The following de- 
scriptions are intentionally 
simplified. For detailed descriptions 
reference should be made to the pro- 
ceedings of the Casualty Actuarial 
Society, and insurance texts, 


over 


\ few states, particularly in fire 
insurance, have used a method which, 
for lack of a better term, might be 
called 
losses” 

The 


income 


the “aggregate premiums and 


SS 


method. 


underwrit 
the ex 


dollar amounts of 


ing and outgo for 


perience period, say five are 
tabulated. The income consists of the 


dollar amount of expenses and losses 


years, 


for the period. Since not all expense 
state, it is 
sometimes obtain the 
dollar amounts of expenses by ap- 


figures are available by 


necessary to 


proximate methods, such as multipli- 


cation of the countrywide expense 


ratio for the item times the premiums 


for the state. The sum of expenses 


losses is subtracted from 


and 
miums. If 


pre 
the result is a loss or a 
profit less than deemed reasonable, 
then rates are adjusted sufficiently 
so that if the future duplicates the 
losses and expenses of the experience 
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period, premium income will be in 
creased by a dollar amount equal to 
the sum by which the 
reasonable profit was missed in the 


target of a 


past. The dollar amount of premium 
increase is also adjusted to reflect the 
fact that 
such as 


certain items of expense, 


commissions and premium 
taxes, are a direct function of premium 
income, and that the mere fact of the 
premium increase will automatically 
increase the dollars of expenditure for 
these items in the future. A compar 
able method is used in the event of an 
indicated decrease. 


permis 
Under this 
approach the entire premium dollar 
“Unity” (1.00). The 
to determine a 


\nother technique is the 
sible loss ratio” method. 
1S cons dered as 
first step is 
allowance in 


suitable 
terms of percentages of 
the premium dollar for expenses and 
for profit. The sum of the expense 
and profit then 


allowances is sub- 


tracted from Unity, the difference be 


coming the “permissible loss ratio.” 


For example, if it were determined 
that a reasonable allowance for ex- 
penses was 40 per cent of premiums 
and a reasonable profit allowance was 
5 per cent, the permissible loss ratio 
Next, the actual 
ratio for the experience period is com 


would be .55. loss 
puted by dividing the total losses for 
the experience period by the total pre 
miums for the experience period. The 
actual then 
divided by the permissible loss ratio 
and from the quotient thus obtained 
Unity (1.00) is then subtracted, The 
result is the indicated amount of the 


loss ratio is 


resulting 


rate revision stated in a percentage 
of the present rate level. Thus, in the 
example mentioned if the actual loss 
ratio was .00 the quotient is 1.091. 
Subtracting 1.00 leaves .091, indicat 
ing an increase of 9.1 per cent in cur- 
rent rate levels. 

Another method of rate revision is 
the “pure premium” method. This is 


often used in fields where policy pre- 
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miums are calculated by multiplying 
the rate times an exposure unit other 
than amount of insurance. For in- 
stance, in automobile liability insur- 
ance, the rate is stated on a per car 
basis and in workmen’s compensation 
stated in terms of dollars and 
cents per $100 of payroll. In the pure 
premium method total losses for the 


it is 


experience period are divided by total 
units of exposure, the quotient being 
the indicated pure premium (or loss 
per unit of without 
any provision for expenses or under- 
writing profit. The pure 
premiums are then loaded for expenses 


cost 


exposure ) 
resulting 


and profit by multiplying the pure 


premium by a figure that will produce 


an appropriate percentage allowance 


for expenses and profit. Thus, if the 
allowance for profit 
were 40 per cent of premiums, the 
pure premium would have to be mul 
tiplied by 1.60%. 


expenses and 


In the example it 
will be recognized that the permissible 
ratio is .00, the 


loss 


1.662 
to get the final rate the pure premium 
is divided by 
ratio. 


reciprocal of 
Thus, to state it another way, 


the permissible loss 
There are many refinements to the 
methods. All 


calculations and adjustments 


above methods have 
certain 
in common, Also, in a general rate 
revision, combinations of various meth- 
ods may be used. 


might 


For example, one 
determine the 
dollar 
crease by the method first explained, 
but in apportioning the amounts to 


over all 


agegre- 


amount of a fire rate in- 


gate 


and 
protection, something akin to the per 


various classes of construction 
missible loss ratio method might be 
used. Similarly, one might obtain the 
necessary amount by which automo- 
bile rate levels are to be adjusted by 
means of the permissible loss ratio 
method but spread the indicated change 
over various territories and classifica- 
tions by recalculation of the individual 
manual rates from scratch by the pure 
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premium method rather than by mak 
ing percentage adjustments of current 
rates by the permissible loss ratio 


method. 


Rate-Making Initiative 


While in a few instances rates are 
by statute promulgated by a govern 
Statutes 


their 


ment agency, most rating 


leave initiation of rates and 
method of calculation to the compa 
nies. The insurers file the rates subject 
to disapproval (prior or subsequent) 
by the [ 


if they fail to meet statutory stand- 


commissioner of insurance 
Occasionally, it has been sug- 
gested that a 
staff is in effect dictating the method 
of rate calculation by refusing to ac 


ards. 
commissioner or his 


cept anything but rates calculated in 
a particular manner, In Fire /nsurance 
Rating Bureau v. Rogan, 4 Wis. 2d 
558, 91 N. W. 2d 372 (1957), the claim 
was made by the companies that this 
had taken place. While the court up 
held the 


the filing, the matter was remitted 


commissioner’s rejection of 


and there was a definite statement to 
the effect that if the 
by his decision, was to thus attempt 


commissioner, 


to do indirectly what he could not do 
directly, his decision would be invalid. 


In National Bureau of Casualty Un 
derwriters v. Superintendent of Insur 
ance of the State of New York, 6 A. 2d 
73 174 N. Y. 2d 836 (1958), reversed 
for mootness 6 N. Y. 2d 842, 


recognized that the statutory scheme 


the court 


did not permit the Superintendent to 
directly fix rates but confined him to 
approving or disapproving the pro 
The 


noted that there remained absent “an 


posed rate filing in toto court 
exact statutory formula for rate mak 
ing.”” Nor is the Superintendent re 
stricted to a rigid formula of his own 
or another’s devising, nor is he bound 
to hold rules of past practice immu- 
table, said the court. 
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The implication is clear, however, 
in other parts of the decision that if 
the rate filing is to be disapproved it 
should be done so in terms of findings 
which indicate in what the 
proposed rates were improper so that 


respect 


the area of dispute might thus be nar 
rowed and the treatment of 
ings expedited. To editorialize, 


new fil 
the 
suggestion of the court seems to have 
been that if the Superintendent pro- 
posed to bounce the filing he should 
have indicated what he would have 
accepted in the way of a revised filing. 

The above opinion discussed and 
found no fault with the permissible 
loss ratio method (denominated “ex 


perience loss ratio” in the opinion). 
\nother case inferentially approving 
the permissible loss ratio method in 
workmen’s compensation and discus- 
sing pure premiums is State ex rel 
Minnesota Employers Association v 
Faricy, 263 Minn. 468, 53 N. W. 2d 
457 (1952). 


\ description of the pure premium 
rate-making process as then used in 
Massachusetts automobile liability rates 
is contained in American Employers 
Insurance Company v. Commissioner of 
Insurance, 10 N. E. 2d 76, 298 Mass. 


161 (1937). 


Statutory Standards 


Most laws require that the rates be 
“reasonable, adequate, not excessive 
and not unfairly discriminatory.” So 
far as I can tell these adjectives have 
never been expanded beyond or re- 
stricted from their normal English 
meaning by specific action of the courts 
despite the fact that 
disagreement as to what they mean 
when applied to a specific situation. 


there is often 


Frequently, however, the courts will 
state in one form or another that the 
rates must be high enough to provide 
revenue necessary to cover claims and 
expenses and provide a profit to the 
insurers. See, for example, the J/inne 
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and 
Fire Insurance Rating Bureau v. Rogan, 
Alliance In 
surance Company v. Board of Insurance 
Commissioners, 1 FIRE AND CASUALTY 
Cases 371, 126 S. W. 2d 741 (1939). 


sota Employers Association case 


both cited above, American 


In Massachusetts automobile rates 
on statutory 
the under statutory 
standards of ‘adequate, just and rea 
Vassachusetts B nding 
and Insurance ( ommis- 


. 1 
coverages are fixed by 


commissioner 


sonable.” In 
ompany v. ( 
sioner of Insurance, 39 AUTOMOBILI 
Cases 631, 329 Mass. 265, 107 N. E. 2d 
807 (1952), said that 


confiscatory, the 


the court while 


rates must not be 
quoted statutory words do not require 
the commissioner to fix rates so low 
as to barely withstand attack on con 
stitutional grounds. The fact that the 
rate is nonconfiscatory does not indi- 
cate that it must be deemed to be just 
The court stated that 
the statute imposes a duty of fixing 
a rate that 
the lowest rate that is not confiscatory 


and reasonable. 


lies somewhere between 
and the highest rate that is not exces- 
sive or extortionate. Similarly, in As 
sociated Industries of Oklahoma v. 
Insurance Board, 173 Okla. 41, 46 P. 2d 
361 (1935), the court stated that on 
the total rate and on the loss and ex 
pense factors the duty of the Insur 
to fix a rate at 
indicated by the 


what 


ance Board was 


the 


not 
lowest figure 


evidence, nor the highest, but 


1s reas¢ ynable. 


Measures of Income— 
Earned Premiums 


In striking a balance between in- 
come and outgo during the experience 
period, one question is just what sort 
of premiums should be considered as 
income, In insurance accounting and 
in insurance regulation for solvency, 
companies are not permitted to treat 
as income all premiums collected or 
set up as receivables in the particular 


accounting period. If some policies 
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State 


extend beyond the accounting period, 
then that proportionate part of the 
premium referable to the unexpired 
term at the the 


period is considered “unearned,” and 


close of accounting 
that portion of the gross premium 
must be set up as a liability in the 
form of a reserve, thus reducing the 
net income for the period. Conversely, 
in the subsequent period, the reserve, 
by this method, becomes income, even 
though all of the premium was actu 
ally collected prior thereto. In a period 
of rising earned 


premium volume, 


premiums than 
In periods of de 
scending premium volume, the reverse 
is true. 


somewhat less 
written premiums. 


are 


Kepresentatives of insurance com 
panies have invariably contended that 
earned premiums are the correct meas- 
ure of income for any given period. 
I past (but the 
last 20 years) supervisory authorities 


\t times in the not in 


have contended for the use of written 


premiums. Decisions to use written 
premiums in rate adjustment calcula 
tions were sustained in Aetna Insur- 
Company v. Hyde, 315 Mo. 113, 
285 S. W. 65 (1926) SS. Ct. 


Lf4,. afd. U.S: 


{ 1928). 


ance 


, cert. dis. 
440, 72 L. 
and Aetna Insurance Company 


Ed.. 357 


v. Hyde, Dist. Ct., Mo. (western dis- 
trict), 34 F. 2d 185 (1929), aff’g 
Vational Fire Insurance Company 
Thompson, 281 U. S. 
74 L. Ed. 881 


While 


the use of written premiums, courts 


> 


jdL, 00 SCZ 
(1930). 


not specifically approving 
failed to approve adjustments for un 


earned premiums in Aetna Insurance 
Travis, 121 Kan. 802, 257 
P. 337 (1926), reheard sub nom 
Insurance ( 


350, 259 P. 


Company v 
Aetna 
ompany v. Baker, 124 Kan 
1068 (1927). cert. den. 48 
S. Ct. 32h, 26 B.S 6e8: (2-5... ke 
740 (1928) Aetna Insurance Com 
State 


O0Ys, 


, and 
pany v. Commonwealth ex rel 
Corporation Commission, 160 Va. 
169 S. E. 859 (1933). 
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In Bullion v. Aetna Insurance Com 
pany, 151 Ark. 519, 237 S. W. 716 
(1922), generally claimed to be the 
leading case on the point, the court 
found specifically in favor of the earned 
premium approach. 

Whatever the 
been thirty years ago, 
the 
mium approach by parties to present 


situation may have 
there is gen 
eral acceptance of earned pre 
day rate revisions. Earned premiums 
are relied on in court decisions with 
out for example, ref 
liability 


American 


question. See, 
erence to 1955 automobile 
experience in the opinion of 
Employers Insurance Company v. Com 
missioner of Insurance, 11 AUTOMOBILI 


Cases 2d 796, 142 N. E. 2d 341. 


\ common adjustment made in 
premium figures for the experience 
period is to adjust to rate 


\s today’s rates are the rates 


current 
level, 
being tested, if there have been any 
isions of substance since the 


the 
(including the time after close of the 


rate rey 
beginning of experience period 
experience period), then it would be 
correct to adjust the premium figures 
to show what the same exposures 
would have produced in the way of 
This 


adjustment is generally accepted with 


premiums at today’s rate levels. 


out much question but it came up for 
judicial examination and was approved 
in Aetna Insurance Company v. Hyde, 
315 Mo. 113, 285 S. W. 65 (1926), cert. 
dis. 275 U. S. 440, 48 S. Ct. 174, 72 
L. Ed. 357 (1928). 

One case, State ex rel. Minnesota Em 
ployers Association v. Faricy, 263 Minn. 
468, 53 N. W. 2d 457 (| 1952), involved 
adjustment of the prior premium fig 
ures in the experience period on an 
other basis. In workmen's compensa 
tion the exposure basis is payrolls. 
Where there has been a general change 
in the wage level since the experience 
period it is sometimes claimed that 
premiums for the experience period 
should be adjusted to recognize any 
increase in general wage levels which 
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will in themselves, apart from 
rate increase, produce additional pre 


miums for the future. 


any 


The court did not criticize the use 
ot a wage level factor in this case but 
it did find fault with the manner of 
calculation. It should be pointed out 
that a corresponding adjustment of 
the past losses to present wage level 
See also New York 
Compensation 
Insurance Rating Board, decision New 
York State 
June 12, 1951, 
sub nom. Associated Operating Com 
Bohlinger, 286 App. Div. 1003, 
Y. S. 2d 470 leave to app. den. 
E. 2d 518. 


was also made. 


Shipping Association v. 


Insurance Department 


confirmed without op. 


pany Vv 


“H) 


146 N. 
133 N. 


Measures of Income— 
Investment Income 

The question is sometimes raised 
in rate revisions whether any part of 
the companies’ investment 
should be 


income 
considered. Cases in which 
the court permitted the consideration 
of some portion of investment income 
Com- 
monwealth ex rel. State Corporation 
Commission, 16 Va. 698, 169 S. E. 859 
(1933); Aetna Insurance Company v 
Hyde, 315 Mo. 113, 285 S. W. 6! 
(1926), cert. dis, 48 8S. Ct. 174, 27! 
140, 72 L. Ed. 357: Aetna Insur- 
Company v. Travis, 121 Kan. 802, 
(1926), reheard sub nom 
mpany v. Baker, 
1068, cert. den. 
A FA > ak a 


are Aetna Insurance Company v 


U.S, 
ance 
bof Psa 
Insurance C 
124 Kan. 350, 259 P. 
276 U:; 8, 628, 46 S: Ch 


740 (1928). 


Aetna 


Possibly the Hyde case should be 
overruled by the 
quent case of Aetna Insurance Com 
pany v. Hyde (1929), 34 F. 2d 185, 
aff’g National Fire Insurance Company 
v. Thompson, 281 U. S. 331, 50 S. Ct. 
288, 74 L. Ed. 881 (1930). 


considered subse 


Sums received through the sale of 
assets, including securities, are prop- 
erly excluded (Aetna Insurance Com- 
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pany v. Commonwealth ex rel. State 
Corporation Commission, 160 Va. 698, 
169 S. E. 859 (1933)). 

Cases ruling that no part of the in 
vestment income should be considered 
are Bullion v. Aetna 
Ark. 519, 237 


in a rate revision 
Insurance Company, 151 
S. W. 716 (1922), and Insurance De 
partment of the Commonwealth of 
Pennsylvania and Smith v. City of Phil 
adelphia, Ct. of Common Pleas, Dauphin 
County, Pennsylvania, 75 
256 (1960). 


Dauphin 


In both of these cases the question 
came up in determining the “under 
writing profit” of the companies. The 
turned on the 
in the trade of 
word 


cases long acceptance 
the concept that the 
“underwriting” the 


operations of the c ympanies In accept 


refers to 
ing and carrying risks and the writ 
ing 


of insurance and does not reter 


to the investment or banking end « 


There is no case under 


the business. 


a statute using the term “underwrit 
ing profit” where consideration of any 
portion of the investment income has 
been permitted. 

There is some feeling among com 
that re 


abc ut 


panies and commissioners 
gardless of what may be said 
the 


tion of part of the investment income, 


theoretical aspects of considera 
the amounts involved are insignificant 
for rating purposes. 

In Massachusetts Bonding and Insur 
ance Company Commisioner of In 
rOMOBILE CASEs 631, 


807 (1952). 


surance, 39 At 
16/7 N. E.. Za 
he Ider 


liability 


a policy 


attacked Massachusetts auto 
rates on the ground, among 
others, that the commissioner in set 
ting rates had failed to take into con 
sideration interest earned by the com 
panies during the years 1946-1950 on 
money held by them as reserves for 
losses. Evidence on the issue was 
meager and there was not enough in 
Con 
sequently, the court did not have to 


pass on the question but it said, “We 


the record to show the effect. 
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might add that even if interest was 
earned in the amount suggested by 
the petitioner (3%) the net amount 
after taxes not substantially 
affect the premium charges.” 


would 


In Harford Mutual Insurance Com 
pany v. Commi nwealth, 201 Va. 491, 
112 S. E. 2d 142 (1960), a company 
appealing from a denial of an appli 
cation for a deviation on fire insurance 
rates took issue with the disregard 
by the Virginia Corporation Commis- 
sion of the company’s income from 
investment of unearned premiums. 
examined the matter and 
determined that the amount involved 
would not the 


The court 


change the result in 
particular case. 


Installment Payments 
Many 


such as those among merchant ship 


earlier forms of insurance, 


captains, the Italian banking frater- 
did not call for cash 


payment of premiums at inception of 


nity and others, 


the risk. Even today many successful 
insurance concerns operate on the as 
sessment basis. Costs are determined 
and premiums paid at the end of the 
policy term. 

For the most part, however, com 
the 
close to inception 


sold insurance on 


panies have 
basis of receiving, 
of the policy, the premium for the 
entire policy term. 

Individual agents or brokers may, 
subject to their own ability to col 
lect, undertake the extension of credit 
and there 
are, of course, noninsurance concerns, 


terms to their customers; 
such as banks and finance companies, 
in the business of advancing premiums 
on installment loans secured by the 
unearned premium. There have also 
been, in limited farm 
insurance, note plans whereby a term 
policy was paid for at inception by a 
notes to the company, be 
coming due at annual intervals through 
the term. 


fields such as 


series of 
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CC ynsider- 


In the 1940's 
able resistance to the idea of install 


there was 
ment premium plans permitting an 
nual installments for three- and five 
year term fire policies, Despite litiga 
tion, the 
plans are now 


caught on and such 


a standard part of the 


idea 


fire insurance scene. 

The cases are: 

Arkansas Inspection and Rating Bu 
Vortl 
AND CASUALTY CASES 


2d 939 


Insurance Company of 
FIR 

Ark, 830, 238 S. W 
(1951). The court held here that, in 
absence of any rating bureau rule in- 


reau v 
America, 7 


537, 215 


consistent with the proposed plan, the 


company involved could make an in 


dependent rate filing of the proposed 


installment plan with the commis 


sioner of insurance and need not pro 


the the 


case of a deviation 


ceed in same manner as in 

Insurance Company of North America 
v. ( IRI 
AND CASUALTY ( 327 Mass. 
745, 101 N. E. 2d 335 (1951), and 
Liberty Mutual Fire Com 
pany v. Commissir of Insurance, 7 
Eiri 
AND CASUALTY ( 


‘ommissioner of Insurance, 7 


Insurance 
er 
AND CaAsuALty Cases 634, 7 Frrt 
‘ASES 766 (1952), held 
invalid a rule of the fire rating bureau 
forbidding the extension of credit by 
How - 
ever, in neither case was the particu 
lar application by the companies seek 


the company to policyholders. 


ing to use installment plans approved 
by the court. In the North 
case there was a procedural difficulty 
and in the Liberty case th 
applicable to 


America 


court cited 
mutual fire 
companies requiring payment of pre 
miums either in cash or in notes abso 
lutely payable. The North 
plan was subsequently put into effect 
without further litigation. The statute 
involved in the Liberty case was subse 


a statute 


America 


quently amended so as not to prohibit 
extension of credit 


Approval of the installment pre- 


mium plan, over objections by the Mis- 
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sissippi Insurance Commission was 


ordered in Jnsurance Company of 
Mississippi Insurance 


Commission, an unreported 1947 case 


North America v 


in the Chancery Court of the First 
Judicial District of Hinds 
Mississippi. The case was subsequently 


County, 
reversed by the Supreme Court of 
Mississippi on procedural grounds in 
( ‘omm iS ST m v 


Mississippi Insurance 


Insurance ( North America, 


36 Si y, 2d 


‘ompany of 
(1948). 


165 


Virginia Association of Insurance 


Agents v. Commonwealth ex rel. Vir 
ginia Insurance Rating Bureau, 187 Va. 
574, 47 S. E. 2d 401 (1948), held the 
same installment plan invalid under a 
Virginia statute requiring that the full 
premium be collected at the time the 
contract is written or within a reason 
able 
since been substantially amended and 


time thereafter. The statute has 
similar plans are now in effect in that 


state. 


In General Insurance Company 7% 
Bowen, 130 Ohio St. 82, 196 N. E. 774 
(1935), the plaintiff companies issued 
five-year term fire policies under a 
provision allowing the insured to pay 
the premium yearly and to terminate 
the policy at the end of any year. The 
payment that 
required for ‘ The 
companies also sold five-year prepaid 


annual was less than 


a one-year policy. 


policies at the same premium charge 


as for an installment contract. 


The superintendent of insurance 
withdrew his approval to prior devia 
tion filings embracing this plan, on 
the ground that the plan resulted in a 
the 
the 
and that it violated a require 
ment of that uni- 
form in their application to all risks 
in the class. The court upheld the su 
perintendent and stated that the ap- 


rate for 
risks in 


annual 
similar 


“different same 


risks or same 
( lass” 


law deviations be 


proach was unfairly discriminatory. 
Installment plans avoiding the diffi 
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culties raised in the cited case have 
since been approved and are used in 
Ohio. 

In Department of Insurance of In 
Merchants Fire Insurance 
Company of Indiana, 222 Ind. 611, 57 
N. E. 2d 62 (1944), the plaintiff insur- 
the 
commissioner to enjoin a ruling by 


diana v 


ance company successfully sued 
him forbidding the issuance of a five 
year term fire policy payable in equal 
annual installments. The then exist 
ing Indiana deviation statute required 
that 
be uniform in their application to all 
of the 


variation is made, 


all deviations from bureau rates 


risks in the class for which 


In finding for plaintiff the 
held that the 
not require a uniform percentage re 
and that it permitted 
deviations from rules as well as rates. 
The court distinguished the case of 
General Insurance Company v. Bowen 


court 


deviation statute did 


duction also 


by pointing out that General gave in 


stallment some custo 


Here plaintiff's term 


privileges to 
mers but not all. 
policies were all on the same basis. 
\pparently, in the above cases, the 
parties (except Liberty) had initially 
the tacit 
that any installment premium arrange 


proceeded on assumption 
ment was subject to the filing and ap 
proval the 
statutes. 


requirements of 


is that the matter of credit terms, as dis 
tinct from the price of the insurance it- 


self, is a feature which does not come 


under the rating laws. This is supported 
by the court opinions in the two Mas 
The 
is also supported in Simmonds Corpo 
ration v. Conway, 256 N. Y. 627, 177 
N. E. 168 (1931), where, in an action 
to review 
broker, the court held that the broker 
did not violate the rebate law by sell- 


sachusetts cases cited. concept 


the license revocation of a 


ing liability insurance on an install 
ment plan while charging ordinary 
cash rates, The concept is also sup 
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rating 


Another appre vach to the matter 


ported by current administrative pol- 
icy under which a number of companies 
operate installment payment plans, 
either directly or through premium 
finance which are not 


subject to rate filing requirements. 


subsidiaries, 


Form of Premium— 
Rate Variation by Term of Policy 
The practice of granting a lower 
rate for the purchase of a term policy 
(and its counterpart in the form of the 
short rate cancellation table) does not 
seem to have been the express subject 
of litigation. The principle seems to 
receive implied endorsement in the 
various cited and 
in Department of Insur- 
Verchants Fire In 
surance Company of Indiana, 222 Ind. 
611, 57 N. E. 2d 62 (1944). 
Wimpy v. Maryland Casualty Company, 
223 I. 2d 649 (CA-5, 1955), holding 


under a workmen’s compensation pol 


installment cases 
particularly 
ance of Indiana v 


See also, 


rating, 
in the event of cancellation, the 
not limited to the 


icv subject to 
that 
arrier 


retrospective 
was short 


rate standard premium. 


Form of Premium— 
Membership Fees 

The use of a membership fee where- 
by the cost for the first six-month term 
of automobile insurance was increased 
over that applicable to 
upheld in Louisiana in 
Vutual Autom 
Louisiana Insurance 
mmission, 9 AUTOMOBILE 
916, 79 So. 2d 88 (1955), 


against a contention that the member 


subsequent 
terms 
State 


Was 


Farm bile Insur- 


ance Company v 
Rating C 


Cases 2d 


ship fee plan was misleading. 


\nother attempt to rule out mem 
bership fees was involved in Great 
Central Insurance Company v. Birdwell, 
273 P. 2d 764 (1954). A 


273 unilateral 
the Oklahoma 


order by Insurance 


Board abolishing membership fees 


was reversed because of failure to 


give notice and hearing. 
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Form of Premium— 
Reasonable Classifications 

The concept that rates for a partic 
ular type of insurance may vary be 
tween classifications is well accepted. 
See Board of Insurance Commissioners 
v. Sproles Motor Freight Lines, Ini 
94 S. W. 2d 769 1936). \t 
times types of classifications and indi 
vidual 
attacked. 


(Tex., 


have been 


contention 


classifications 
the 
is that an existing classification is too 
broad and should be subdivided. Other 
arguments have taken the converse. 


risk 


Sometimes 


Territorial classifications within a 
state on automobile liability insurance 
rates were upheld in Brest v. Commis 
of Insurance, 270 Mass. 7: 
Doherty v. Commissioner of Insurance, 
37 AUTOMOBILE ( 328 Mass. 
161, 102 N. E, 2d 496 (1951). In Schla- 
bach v. Commissioner of Insurance, 299 
Mass. 585, 195 N. E. 887 (1935), the 
court refused to compel the commis- 
sioner to classify vehicles garaged at 
the Boston Navy 


sioner and 


“ASES 968, 


Yard (and hence on 


United States land) as a separate 


group constituting vehicles garaged 
outside the Commonwealth. The court 
that a car garaged on United 
States land would be subject, in 


said 
gen 
eral, to the same risk as one garaged 
on adjoining land. Territorial differ 
entiation in fire rates within a state 
was upheld in Jnsurance Department of 
the Commonwealth of Pennsylvania and 
Francis R. Smith Insurance Commis- 
City of Philadelphia, Ct. of 
Common Pleas, Dauphin County, 75 
Dauphin 256 (1959). 


sioner wv. 


The case of Brest v. Commissioner of 
Insurance (1930), cited above, also up- 
holds classification of automobile lia- 
bility rates as to “size, make, kind 
and structure” of vehicle. 

In Jung Hotel v. Insurance Commis 
sion of Louisiana, 179 La, 551, 154 So 
448 (1934), the plaintiff hotel attacked 
the 26-class fire insurance occupancy 
plan which the commission had adopted 
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in place of a prior 155-class plan. The 
new plan grouped hotels with thea 
tres, filling stations and other mercan- 
The court upheld 
the defendant commission in consoli- 
the different 
view of the fact that the hazards from 
and 
so forth, all appeared about the same. 
The court pointed out that if the com 


tile occupancies. 


dating occupancies in 


smoking, electricity, exposure, 


mission had required the companies 
to use the and the 
companies had complied, the commis 
could not for data on 
the basis of the 155-class plan even 
though the companies may have main 
tained it for their own private pur- 


26-class svstem 


sion now ask 


poses 

In State ex rel. Waterworth v. Clark, 
275 Mo. 95, 204 S. W. 1090 (1918), 
the court upheld an antidiscrimination 
statute involving fire insurance ap 
plicable to cities of less than 100,000. 
It stated that 
difference in hazard and protection 


there was an obvious 
between large and small cities, 

In State ex rel. Reaugh Construction 
Industrial Commission, 119 
162 N. E. 800 (1928). 


“governing classifica- 


Company v 
Ohio St. 205, 
the 
tion” rule in workmen’s compensation 


So called 


was upheld against a suit by an em- 
ployer in the general contracting busi- 
ness who sought to compel division 
of payroll into the various more spe- 
classifications into which his 
employees fell according to individual 
trade. The court held that the com- 
mission’s action on the “governing 
rule was an exercise of 


cific 


classification” 
reasonable judgment under a statute 
which called for estab- 
lished by class of industry. To the 
same effect, State ex rel. McHugh v 
Industrial Commission, 140 Ohio St. 
143, 42 N. E. 2d 774 (1942), and Pa- 
cific Iron and Metal Company v. Depart- 
ment of Labor, 195 P. 2d 301, 13 Wash. 
2d 419 (1942). 


In State ex rel. River Mining Com- 
Industrial Commission, 136 


1961 


rates to be 


pany wv. 
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Ohio St. 221, 24 N. E. 2d 1947 (1940), 
the same court upheld the same com 
mission in classifying the River Min 
ing Company along with other coal 
mining operations. Plaintiff had sought 
a special classification on the ground 
that his coal mining operations em 
ployed the use of belt conveyors whereas 
the other underground operations were 
carried on by the use of electrical coal 
machines and electrical hauling loco- 
The court also upheld the 
commission in refusing to put surface 


motives. 


employees under a separate classifica 
tion the 
theory that classification was on the 
basis of the industry and not the method 


“coal mining surface,” on 
Ss 


of doing business. “Employees of dif 
ferent occupations may all come under 
the manual applied to a particular in 


dustry.” 


In 
Compensation Insurance Rating Board, 
decision of New York Insurance De 
partment, June 18, 1951, conf. without 
op. 285 A. D. 1030, 140 N. Y. 

501, leave to app. den. 285 A. D. 
142 N. Y. S. 2d 366, a group of cater 


ers objected to separate classification 


Oklyn Caterers Association 72 


as such for purposes of workmen's 
compensation rates, contending they 
should be rated under the classifica 
The 
separate classification was upheld on 
the basis of a substantial degree of 


tion applicable to restaurants. 


difference in loss experience for cater 
ers as compared to restaurants. 


An Ohio statute required the In 
dustrial Commission to fix workmen’s 
compensation rates on the hazard and 
risks of various classes, based on total 
payroll and the number of employees. 
In State v. Ford Motor Company, 114 
Ohio St. 221, 151 N. E. 171 (1926), 
the court held that under the law the 
could not the pre 
mium on total payroll only, regardless 


commission base 
of the number of employees because 
this would charge an employee who 
had higher pay rates unfairly. At this 
time compensation benefits in Ohio 
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were two thirds of weekly pay subject 
The court held 
that the commission need not exclude 


to a maximum of $18. 


the payroll! over $18 weekly, but the 
number of employees should be recog 
nized as affecting the degree of haz 
ard, 


Experience rating, in its various 
forms, amounts to a form of classifl 
cation. Cases dealing with this sub- 


ject are examined elsewhere. 


\n order by the commission com 
pelling common rates for all unpro 
tected dwellings despite a higher loss 
ratio in farm dwellings was upheld in 
In re North Carolina Fire Insurance 
Rating Bureau, 245 N. C. 444, 96 S. E 
2d 344 (1957). 


Refusal to permit subclassification 
of existing automobile classifications 
on the basis of anticipated mileage 
and driving to or from work was up- 
held in Allstate 
Commonwealth 
434, 100 S. E. 
Vational 


Company Vv 


199 Va. 


wee 


Insurance 
of Virginia, 
2d 31 (1957) 
Bureau of Casualty 

McCarthy (an unreported 
Circuit Court, Cook County, [ll., 
lisher, J., 1956). 


als ) 
Under- 
writers UV 


case, 


[It is common practice in automobile 
insurance to give fleet discounts based 
on the number of cars in a fleet under 
common ownership and common man- 
agement. 
unusual statute de 
fining a “Fleet Policy” as a 


Illinois has an 
risk of 


five or more vehicles all owned by 


one insured or all under one general 


management. In National Automobile 
Underwriters Association v. Day, 348 
Ill. App. 554, 109 N. E. 2d 630 (1952), 
the defendant 
after hearings, issued an order disap- 
proving all fleet filings that required 
both common ownership and common 
management. The plaintiff sued the 
commissioner, claiming that the stat- 


insurance commissioner, 


ute was permissive only and not man- 
datory. The inquiry had been started 
by the Greyvan Lines, an organiza 


407 





tion of trucks 
banded together under common man 
agement. The order provided that, to 
qualify for the fleet plan, the insured 
must 
the business use of the vehicles and 
the vehicles must 


individually owned 


have exclusive right to direct 
to uni 
The court up- 
held the order, pointing out that the 


be subject 
form safety standards. 


plaintiffs were unable to demonstrate 
any such an ar- 
rangement and a group owned by one 
The court stated that the or 
der would not open the door to “ficti- 
fleets.” It defined a fictitious 
fleet asa banding together of individ 


difference between 


pers mn. 


tious 
ual car owners for the sole purpose of 
obtaining a fleet rate, and without any 
business purpose being involved or 
served. 


In a case occurring prior to rate 
regulation of automobile rates, Flat 
Top Insurance Agency v. Sims, 116 W. 
Va. 72, 178 S. E. 518 (1935), the de 
fendant commissioner (acting under 

the 
company, 


a statute giving him 
order an 


power to 
after 
notice and hearing, to desist from any 
illegal, improper or unjust method of 
doing business) ordered a company to 


insurance 


stop including cars of an insured’s 
employees in the risk’s fleet policy 
and to cancel the coverage. The com- 
pany complied, but the agent involved 
obtained an injunction the 
order. The appellate court reversed. 
It pointed out that while the commis 
sioner was not operating under any 


against 


law permitting regulation of casualty 
rates, the statute mentioned permits 
banning of the type of discrimination 
involved here. 


Form of Premium— 
Single Premium— 
Indivisible Premium 
As the fire and casualty businesses 
have developed there have been occa- 
sions when new policy forms have 
carried a single premium charge for 
several perils previously 
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requiring 


separate rates or premiums. Familiar 
examples are the extended coverage 
endorsement and the comprehensive 
This tech- 
nique has been used more frequently 


personal liability policy. 


in recent times because of the passage 
of laws permitting multiple line un- 
derwriting and, inferentially, multi- 
peril policies, 


The single premium has been ac 


cepted in almost all jurisdictions. 


the 
Superintendent of Insurance, appeared 
acceptable to the court in Smith v. 
Wikler, 10 A. 2d 195, 198 N. Y. S. 2d 
268 (1960). 


The concept, as approved by 


However, in Mississippi, a state 
whose statutes require substantial uni 
formity in fire rates, mandatory mem 
bership in a single rating bureau and 
specifically require that all fire rates 
be stated in terms of a rate per $100 
of insurance, the court upheld a ruling 
by the insurance commission prohibit- 
ing the use of a single premium type 
homeowners policy and _ requiring 
separation of fire and extended cov- 
erage portions of the premium (Jn- 
surance Company of North 
Insurance Commission of State of Mis- 
sissippi, 116 So. 2d 224 (1959)). 


America v. 


Measures of Outgo—Expenses 


In addition to payment of losses, 
insurance companies have other ex- 
include payment for 


services of claim adjusters, investi- 


penses. These 
gators and lawyers, taxes, expense of 
making rates and maintaining neces- 
industry bureaus and 


sary associa- 


tions, expense of company employees 


in underwriting and recording busi- 
ness and the cost of selling, including 
commissions, advertising and salaries 
of sales personnel. Inspection and 
also cost 


loss prevention activities 


money. 
That insurance companies have such 
expenses seem elementary but 


it is often overlooked by uninformed 
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commentators. It is not unusual to 
see statements by politicians or leads 
on newspaper articles which give the 
intended implication that because the 
companies have paid out in losses 60 
per cent of the premiums received, 
the remaining 40 per cent must be 
clear profit. The 
nothing to encourage this nonsense. 


courts have done 
As noted in the section on “Statutory 
Standards,” they recognize that ex- 
penses of the companies are just as 
much a matter to be covered by pre 
miums as are losses. 

There are not many cases involving 
the 
the expense item has been only one 


expenses. In most of few cases, 
point among others of equal or great 
er importance. 
Desirability of evidence on ex- 
penses and of findings supporting ex 
the reviewing 
authorities is touched upon in State 
ex rel. Minnesota Employers Associa- 
tion v. Faricy, 263 Minn. 468, 53 N. W. 
2d 457 (1952); and Utilities Insurance 
Company of Missouri v. State 
ance Board of Oklahoma, 184 


234, 84 P. 2d 619 (1938). 


A sizeable part of total underwriting 


pense allowances by 


Insur- 
( Yicla. 


expense for agency companies is com- 
the 
competitive quest for business, com 


mission to agents. Sometimes in 


mission rates have risen to a point 
where they have drawn criticism. In 


the Missouri rate cases, the matter 


‘ 


of “excess” commissions alleged to 
have been paid by stock fire insur 
ance companies in St. Louis was in 
volved. In the _ state Aetna 
Insurance Company v. Hyde, 315 Mo. 
113, 285 S. W. 65 (1926), cert. dis. 
275 U. S. 440, 48 S. Ct. 174, 72 L. Ed. 
357 (1928), the action of the commis- 
sioner in disallowing the amount of 
the alleged excess was upheld. In the 
later federal case, Aetna Insurance 
Company v. Hyde, Dist. Ct., Mo. 
(western district), 34 F. 2d 185 (1929), 
National Fire Insurance 
Thompson, 281 UV. S. 


case, 


Com- 
551.50 


aft’g 


pany v. 
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S. Ct. 288, 74 L. Ed. 881 (1930), al- 
though the court held that the com- 
panies cannot make clearly unnecessary 
expenditures and pass these on to the 
customers in the form of rates; never 
theless, on the meager showing in the 
record before the court, the court could 
not say that the expense was so un- 
reasonable that it should be eliminated. 
The court thought, however, that the 
expense should be charged to the lo- 
calitvy where it occurred. 

On the matter of regulation of com- 
the 
chapter on “Rating Organizations.” 


mission levels, see discussion in 


\s to expenses generally, it was 
held in Hutchins Mutual Insurance 
Company v. Hazen, 105 F. 2d 53, 70 
\pp. D. C. 174 (1939), that the Super- 
intendendent of could not, 
as part of rule-making 
power and of his right to govern max- 


Insurance 
his general 


imum rates for taxicab insurance, 


rromulgate 
g 
salaries, 


limiting all 
underwriting expenses and 
per cent of the 
premium, and requiring that 75 per 
cent of the premium be set aside for 


regulations 


commissions to 15 


reserves, regular dividends and claim 


costs. 


Taxes constitute a legitimate ex- 
which must be 
Alliance 
Company v. Board of Insurance Com- 
missioners, 126 S. W. 2d 741, F & CC 
Cases 371 (1939)). See also, American 
Equitable Assurance Co. v. Gold, 249 
N. C. 461, 106 S. E. 2d 875 (1959); 
In re North Carolina Fire Insurance 
Rating Bureau, 249 N. C. 466, 106 S. E 
2d 979 (1959). 


pense taken into ac 


count (American Insurance 


In making rates for the future it 
was considered proper to eliminate 
from the expense calculations of past 
years, expenditures for federal war 
that had been repealed. 
both cases of Aetna Insurance Company 
v. Hyde, cited above. 


taxes See 


Elimination of federal income taxes 


from rate-making 
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consideration in 





was upheld in the state case of Aetna 
Insurance Company v. Hyde, cited 
above and also in Bullion v. Aetna In- 
surance Company, 151 Ark. 519, 237 
S. W. 716 (1922). 
decided 


30th cases were 
federal taxes 
were considerably lower in rate than 


when incomes 
now and when income taxes had less 
effect on business decisions. If no 
express consideration is to be given 
to federal the 
heading of expenses, it seem 
fair that in establishing 
in the rate structure for underwriting 
profit, consideration should be given 
to the fact that part of the profit, if 
it materializes, will be devoted to 


under 
would 
an allowance 


income taxes 


maintaining government and not to 
rewarding stockholders. 


The general practice in establishing 


reasonable expense allowances’ by 


function has been to review country 


wide expenses for stock agency com 


panies as reported in the Insurance 
Expense Exhibits filed in insurance 
departments by each company. Prep- 
aration of these exhibits is governed 
by regulations promulgated by the 
National 
Commissioners and individual depart- 
ments. 


\ssociation of Insurance 
\djustments in the country 
wide expense ratios so compiled are 
made in particular lines of insurance 
for known and demonstrable differ 
ences in certain localities, and, some- 
times, for budgetary items such as 
commissions, where the rate paid in 
the past does not necessarily indicate 
what will be paid in the future. 


In Massachusetts, statutory auto 
mobile liability rates reflect territorial 
differences within the state based on 
local loss experience. In Massachu- 
setts Bonding & Insurance Company v. 
Commissioner of Insurance, 39 AUTo- 
MOBILE CASEs 631, 329 Mass. 265, 107 
N. E. 2d 807 (1952), a policyholder at- 
tacked the rates promulgated by the com- 
missioner on the grounds, among others, 
that a state-wide percentage figure for 
the expense allowance was improper. 
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He contended that allowance should 
be varied by territory. The court held 
on the evidence that the commissioner 
was entitled to conclude that the dif 
ferences in expense were so slight that 
an allowance on a territorial basis was 
not called for. 


In National Bureau of Casualty Un 
derwriters v. Superintendent of Insur 
ance, O A. 2d s3. 174 N. “gd . 2d 836 
(1958), rev'd for Nx: 
2d 842, the superintendent disapproved 
an automobile liability tate filing for 
New York on that the 
loading for administrative 
expenses, based upon country-wide per- 


mootness, 0 


the ground 
general 


centage, was predicted upon an un- 
Due to the difference in 
average premium between New York 
and the balance of the country, the 
superintendent’s decision stated that 
the use of the percentage figure would 
produce an average of $4.57 per car 
in New York 
wide average of $2.94 per car. “This 
inequity,” stated, “calls 
for corrective action.” The case had 
to be remanded and the court stated: 


sound basis. 


as against a country- 


the decision 


“The test is not whether inequality 
exists as between the allowance for 
expense in New York and like allow- 
ances elsewhere but whether the pro- 
posed expense item is accurate and 
reasonable. It may well be that unit 
cost rather than a percentage figure 
might more fairly be applied but this 
that 
statistical 


record neither sustains conclu 


sion nor affords evidence 
upon which a unit cost could be de- 
termined. On the contrary, the compu- 
tation of the administration cost factor 
in the proposed rates was upon statis- 
tical data which petitioners were re- 
quired by the Superintendent and his 
predecessors to report for the pur- 
poses of such computation and the 
absence of data especially applicable 
to New York was due to the Superin- 
tendent’s failure to require the sub- 
mission of such evidence.” 
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Shortly thereafter in a deviation ap 
plication, Matter of Allstate Insurance 
Company Application for Uniform De- 
viation of 15% Fire and [ & 
Rates, January 8, 1959, the department 


from 
declined to base its decision on a de 
termination of acquisition and general 
(including 
on the basis of a flat dollar amount 
per policy. Instead the decision stated 
that the true 
these items lies between the two ex- 
dollar amount 
policy and a flat percentage of 
premium. 


expenses administration ) 


allocation of costs for 


tremes of a flat per 
the 
In the particular case it 
adopted the percentage figure reflected 
by the experience of the companies 
in the rating bureau contesting the 
deviation. This ruling and the ruling 
in Matter of Independent Rate Filing 
for Dwelling Classes by North America 
Companies, New York Insurance De- 
partment, 1957, con 
firmed in 7 A. 2d 990, 184 N. Y. S. 2d 
578, hold that a departure from bu- 


September 4, 


reau fire rate levels may be based on 
the individual company’s own lower 
expense experience 

Liability and compensation rate fil 
ings incorporate premium discount 
plans, employing discounts increasing 
the premium in- 
Such plans were upheld in 
State Compensation Insurance Fund v. 
McConnell, 46 Cal. 2d 330, 294 P. 2d 
440 (1956). The court said that the 
purpose of such plans was to intro 


in size as size of 


creases. 


duce into the rate structure the prin 
ciple of “expense graduation by size 
of risk” as a means of reflecting the 
commissioner’s finding (based on N. 
A. I. C. studies) that a company’s ex- 
pense involved in handling individual 
risks represents a smaller percentage 
of the premium in the case of larger 
risks than in the case of smaller risks. 
The court said that the previous sys- 
tem of using a flat percentage expense 
loading without variation by size in- 
volved a redundancy of the expense 
item in the case of larger risks. 


Insurance Rates 


“Rate-making involves a considera- 
tion, not only of the particular hazards 
of various occupations, but also of 
losses (pure premium) and of expenses 
(expense loading). This is especially 
true where, as under our statute, the 
rate must be adequate. 
therefore, not only a relevant but an 


, 


Expense is 


essential factor to be considered . 
It is true that 
the past has always reflected this ex 


the Commissioner in 


pense factor in the rate by means of 
a flat percentage loading. But, there 
is nothing in the statute which, ex- 
pressly or impliedly, restricts him to 
that mode of considering and reflect- 
ing the expense factor.” 


In Fire Insurance Rating Bureau v. 
Rogan, 4 Wis. 2d 558, 91 N. W. 2d 
372 (1957), expenses for the prior five- 
year period were examined. The com- 
panies contended that a five-year aver- 
age was required to be used under the 
statute. The statt 
claimed that they had given due con- 


commissioner’s 


sideration to the figures for five prior 
years but had given more weight to 
the figures for the last year available. 
The court held that the Wisconsin 
statutes requiring that due considera- 
tion be given to the experience of the 
fire insurance business during a period 


of not less than the most recent five 


years for which such experience is 
available did nothing to direct that 
used. It pointed 
out that it was common knowledge 
that the expenses of operating any 


an average be 


business are going up and that the 
maintaining offices whether 
owned or leased, salaries, printing and 
supplies, and so forth, were increasing. 


cost of 


The Allstate deviation decision cited 
above also rejects the idea of a five- 
year average on expense ratios. 

In Jordan, Superintendent of Insur- 
ance of the District of Columbia wv. 
American Eagle Fire Insurance Com- 
pany, 6 FIRE AND Casuatty Cases 114, 
67 F. Supp. 76; 6 Fire and Casualty 
Cases 625, 169 F. 2d 281, fire rates 
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were revised by ex parte order of the 
superintendent. His did not 
state how he had obtained an allow 
$3.5 per cent as the expense 


order 


ance of 


tactor. 
figure as obtained by taking the aver 


It happened to be the same 


age expense ratio of 48.29 per cent 
of all companies, eliminating the com 
panies having expense ratios over that 
figure and then recomputing the aver- 
age of the remaining companies. The 
district court 
to review this particular matter and 
cited this as the type of that 
should be developed ona hearing SO 
that a court 
to know of and be able to review the 
The 


case was finally disposed of on other 


indicated an inability 
thing 
would be in a position 
superintendent’s calculations. 


grounds. 


Measures of Outgo—Losses 
\ point 


rate revisions was whether the proper 


formerly often raised in 


measure of the companies’ outlay is 
losses actually paid or losses incurred. 
\s of the end of the experience period 
or as of the time of the rate review, 
some losses which occurred during the 
experience period have not yet been 
paid. These are provided for on the 
books of the companies by estimates 
of the sums which will be necessary 
to dispose ot the individual cases. 


Use of incurred losses is generally 
accepted at present. Adjustment from 
paid losses to incurred losses is made 
where the experience is calculated on 
a “calendar year” basis, by adding to 
the paid losses for the experience 
period the reserve for outstanding 
losses as of the end of the experience 
period and subtracting the reserve 
for outstanding losses at the begin- 
ning of the experience period. In com- 
pilations of experience on a “policy 
year” basis or “accident year” basis, 
the adjustment is made by adding to 
losses paid up to the valuation date 
the reserve for outstanding losses as 


of the same date. 
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452 (1931); 


In bygone years, however, this ad- 
justment was not always looked upon 
with flavor. 
approved comparison of losses paid to 


In two cases the courts 


premiums written and confirmed the 
determination of the Commissioner of 
adjust- 
ment to the incurred loss basis (Aetna 
Insurance Company v. Hyde, 315 Mo. 
113, 285 S. W. 65 (1926) ; cert. dis. 275 
U. S. 440, 48 S. Ct. 174 (1928) ; 72 L. 
Ed, 357: Aetna Insurance Com 
Dist. Ct., Mo. (western 
2d 185 (1929), aff’g. 


Insurance in excluding any 


and 
pany v. Hyde, 
district), 34 F. 
National Fire Insurance Company v. 
Thompson, 281 U. S. 331, 50 S. Ct. 288 
74 L. Ed. 881 (1930)). 

Incurred losses were recognized as 


Aetna 
519 


a proper measure in Bullion v 
Insurance Company, 151 Ark. 
(1922), 237 S. W. 716; Insurance De 
partment of the Commonwealth of 
Pennsylvania and Francis R. Smith, In 
surance Commissioner v. City of Phila 
delphia, ce of Pleas of 
Dauphin County, Pennsylvania, 75 Dau 
phin 256 (1959) ; Associated Industries 
of Oklahoma v. State Insurance Board, 
73 Okla. 41, 46 P. 2d 36] 


Use of 


been recognized as proper in the com- 


Common 


(1935). 


incurred loss figures has 


pilation of experience rating modifica 
tions on individual risks in /ndustrial 
Arizona Power 
pany, 37 Ariz. 425, 295 P. 305, 
Wisconsin Compensation 
Rating and Inspection Bureau v. Mort 
ensen, 227 Wis. 335, 277 N. W. 679 
(1938). Compare State ex rel. Zone Cab 
Corporation v. Industrial Commission 
of Ohio, 132 Ohio St. 437, 8 N. E. 2d 
438 (1937) (see, also, 5 N. EK. 2d 
132 Ohio St. 156) where the 


Com- 
29/ P. 


Commussion v 


177, 
court 


held that it was improper to include 
in an experience debit (for compen 
sation insurance under the mandatory 


State Fund of Ohio) a contingent 
reserve covering four claims of in- 
dividuals who were later determined 
to be independent contractors rather 
than employees. 
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It should be pointed out that the 
use of incurred losses rather than paid 
losses was accepted without question 
or comment in a great number of the 
cases cited in this volume involving 
For example, 
see the cases cited in the next para 
graph dealing with loss development 


major rate revisions. 


factors and the cases in the paragraphs 
dealing with the evaluation of experi 
ence. 

In lines of insurance where a period 
of years must elapse before disposi- 
tion of a sizeable portion of the losses, 
such as automobile bodily injury lia- 
bility and workmen’s compensation, 
if the 


losses occurring in the last year or 


experience examined includes 
two, a good part of the total loss ex 
perience is, of necessity, in the form 
of loss reserves. 

Individually, each case reserve is an 
estimate of the dollars that will even 
tually be necessary to dispose of the 
particular claim. It is quite possible 
that on any given case the individual 
estimate may prove somewhat wide of 
the mark; in the aggregate, however, 
the sum of the estimates on 
body of claims from a number of com 


a large 


panies turns out to be remarkably ac- 
curate as compared to eventual cost. 
Nevertheless, it the 
lines further 
adjustment to incurred losses by the 
application of a “loss development 
factor.” This any given 
year in the experience period is de- 
rived by the 
actually paid, in bygone years in which 
substantially all claims have been paid 


is customary in 


mentioned to make a 


factor for 


le sses 


comparison of 


with the reserves which had original 
ly been established. Judicial recogni- 
tion of loss development factors and 
descriptions will be found in Massa- 
chusetts Bonding & 
pany v. Commissioner of Insurance, 
39 AUTOMOBILE CASEs 631, 329 Mass. 
265, 107 N. E. 2d 807 (1952); and Na 
tional Bureau of Casualty Underwriters 
v. Superintendent of Insurance 6 A. 2d 


Insurance Com 


Insurance Rates 


73, 174 N. Y. S. 2d 836 (1958), rev’d 
for mootness 6 N, Y. 2d 842. 


In workmen’s compensation insur 
ance it is standard practice to make 
adjustments to the 


reflect any intervening changes in bene- 


loss figures to 
fit levels brought about by law amend- 
ments or medical fee 
which events 
would cause the same losses, if they 
were to the 
paid for on a different basis. 


changes in 
schedules, either of 
future, to be 
In addi 
1 State ex rel. Minnesota Employ 
Minn. 


adjust 


occur in 


tion, 
Faricy, 263 
3 N. W. 2d 457 (1952), 


were 


il 
ers Association v 
5 


408, 


ments recognized for changes 


in the average weekly level, 


medical 


wage 
accident 
frequency and severity, although the 
court did find fault with the exact 
method of computation used by the 
rate makers in the filing under consid 
eration. 


general costs and 


Treatment of Catastrophe Losses 


In lines of insurance where chance 
occurrence of a catastrophe loss would 
seriously distort underwriting results 
for particular state, territory or classifi- 
cation, provision is sometimes made 
f a part or all of 
losses resulting from 


the 
a catastrophe. 
\n allowance (designed to be counter- 


for exclusion of 


balancing in the long pull) is made 
elsewhere in the rate structure to com- 
pensate the carriers for this hazard. 
A 1 per allowance for the 


catastrophe hazard for both fire insur- 


cent 


ance and extended coverage seems to 
have been agreed upon by the parties 
in Fire Insurance Rating Bureau 7 
Rogan, 4 Wis. 2d 558, 91 N. W. 2d 
372 (1957); and 1'% per cent for fire 
insurance in Jordan, Superintendent of 
Insurance of the District of Columbia v 
American Eagle Fire Insurance Com- 
pany, District of Columbia, 6 Fire AND 
CASUALTY Cases 114, 67 F. Supp. 76, 
6 FrrRE AND CASUALTY CAsEs 625, 169 
F, 2d 281. Where such an allowance 
is made, it is generally made a part 
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of, or treated in the same way as, the 
allowance for underwriting profits and 
contingencies. 

Under the wording, at the time, of 
the Arkansas fire insurance rating 
statute, the court Bullion v. 
Aetna Insurance 151 Ark. 
519, 237 S. W. that the 
commissioner required to 


held in 
Company, 

716 (1922), 
was not 
make any allowance for the conflagra- 
Practi 


all present-day rating statutes 


tion hazard in fire insurance. 
cally 
require consideration to be given to 
this hazard. 

The practice of basing liability in- 
surance rates on “basic limits’ loss 
experience 1S, in some respects, a recog 
nition of the principle of separation 
of catastrophe and the 


making of special provision therefore. 


experience 


Failure to make provision for special 


treatment of catastrophe cases can 
lead to some problems. In the State 
of Washington, workmen’s compensa 
tion insurance is insured by the state. 
In Boeing Aircraft Company v. Depart 
ment of Labor and Industry, 22 Wash. 
2d 423, 156 P. 2d 640 (1954), treat- 
ment of experience under the Wash 
ington law was involved. An airplane 
owned by Boeing crashed into a meat 
packing plant killing the crew mem 
bers and killing 20 employees and 
injuring 12 in the 
All employees or their rep 


meat packing 
concern. 
resentatives recovered under the com 
pensation act. The Labor Department 
directed the transfer of all the charges 
arising from this accident the 
meat packing industry class to the 


from 


airplane manufacturing industry class. 
The court upset the department’s ac 
tion, holding that the required 
that each class bear the burden aris 
ing out of injuries to its 
what the cause. As- 
signments should be on the basis of 
accidents occurring in the class rather 
than the accidents caused by the class. 
At this time in Washington all third 
party actions had been abolished. 


law 


employees 
regardless of 
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In other number of tech- 


niques existed to handle this sort of 


States a 


situation from a rating standpoint 
both as to general rate levels and the 
experience modifications of the indi- 
vidual risks involved. 
Evaluation of Loss Experience 


by the Courts 


In most the 


not applying their own evaluation of 


rate courts are 


cases 
the experience to the proposed change 
in rate. Instead, in most cases, they 
are reviewing the commissioner, and 
may be whether 


the only question 


there was substantial evidence (or 
whether there was a preponderance 
support the ad 
Nevertheless, 


enlightening in trying 


of the evidence) to 
ministrative decision. 
the 


to determine how courts react to vari- 


cases are 


ous aspects of rate-making on past 
loss experience. 

Many of the cases cited in this book 
recognize the concept of basing future 
rates on past loss experience and the 
concept that one of the best guides 
to the future is the history of the 
recent past. The judges seem to recog- 
nize the difficulties of the 
For example, in Fire Insurance Rating 
Bureau v. Rogan, 4 Wis. 2d 558, 91 
N. W. 2d 372 (1957), the 
states: 


pre CeSS. 


opinion 


“In filing proposed new rates it 
seems to us that the statute contem- 
plates that the Bureau is faced with 
the difficult problem of estimating 
what will happen in the future. The 
best guide to the future is what has 
happened in the past. Its calculations 
must be based on estimates advisedly 
made rather than on conjecture. They 
should be based on all of the informa- 
tion available. First, it must estimate 
what future expenses and future losses 
will be. A 
made on 


further estimate must be 
future conflagration and 
catastrophe hazards, and then a rate 
must be calculated that will provide 
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for payment thereof, plus a reasonable 
margin for underwriting profits. 

“In reviewing the proposed rates 
the duty of the Commissioner and his 
staff is the same Admittedly 
it is a difficult task to make intelligent 
estimates when all of the factors are 
variable. It is not surprising that the 
Bureau’s staff and the Commissioner’s 
staff should different 
mates when there is no mathematical 
formula or slide rule that will permit 
the calculation of 
of earned premiums to be 


arrive at esti- 


exact percentages 
allocated 
for future expenses, losses, and under- 
writing profits.” 

\s to extended coverage rates the 


court went on to state: 


“It is clear that an attempt to chart 
the future as to those items presents 
more difficulties than does considera- 
tion of fire insurance. Laws and regu- 


lations are of little help in controlling 
An efficient 
inspection system would not be of 


the perils insured against. 


great help in this situation as it is in 
preventing fire losses. Since this case 
was argued before us tornadoes created 
havoc in a large area in Western Wis- 
consin, 
that 
reviewed 
Probably, 


No one could have foreseen 
when the statistics were being 
estimates made. 
this would be 
covered by the catastrophe allowance.” 


and the 
however, 


The basic difficulty was also recog 
nized by the Minnesota Supreme Court 
Vinnesota Employers 
Faricy, 263 Minn. 468, 


457 (1952): 


in State ex rel 
d 1ssociation uv 


53 N. W. 2d 


“Thus, assuming that the expense 
loading factor is set ata proper figure, 
it is not difficult to say that the rate 
is unreasonable if it provides for a 
pure premium greatly in excess of the 
amount required to pay the claims. 
The difficulty is that the experience 
to be developed under the pure pre- 
mium part of the rate is not available 
even when the 
when it 


rate is set or later, 
is reviewed. 
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“If the experience developed under 
the available it would be 
a simple matter to pass upon its rea- 
the Board 
[the rate makers here] must set, and 


rate were 


sonableness. However, 
courts must pass upon, the rate with- 
out the advantage of knowing what 
will be the experience under the rate. 
There are many contingencies, for ex- 
ample, wage levels, employment levels 
and costs of medical service, which 
affect the experience to be developed, 
and many of these are subject to wide 
fluctuations the time the 
Board sets the rate and the time it is 
The thus 

very task of 


between 


in eftect. Board is faced 
the difficult pre 
dicting the future trends of the various 


with 


factors affecting the insurance experi- 
and it could well be that the 
most carefully considered rate formula 


ence, 


would produce inaccurate results be- 
cause of some unforeseeable change 


in economic conditions. 


“It can be seen from the foregoing 
that the the 
the rate was set, nor this court 
present 
state that the rate set will produce a 
reasonable result—that the 
ratio will not differ substantially from 


neither Board, at time 
at the 
time, is in the position to 


loss 


actual 


the permissible loss ratio.” 

Both cases cited and others recog 
nize the practice of dividing premiums 
into components of expenses, losses 
and anticipated underwriting profit, 
and attempting to determine the rea 
sonableness of future rates by deter 
mining the the 
components. See, also, National Bureau 
of Casualty Underwriters 
tendent of Insurance, 6 A. D. 2d 73, 
174 N. Y. S. 2d 836 (1958), rev'd for 
mootness 6 N. Y. 2d 842: Massachu- 
setts Bonding & Insurance C mpany Vv 
Commissioner of Insurance, 39 AvtTo- 
MOBILE CAsEs 631, 329 Mass. 265, 107 
N. Y. 2d 807 (1952) Em- 
ployers Insurance Company v. Commis- 
sioner of Insurance, 11 AUTOMOBILE 
CasEs 2d 796, 142 N. E. 2d 341 (1957). 
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The courts do not to be too 


impressed with the idea of using a 


seem 


rigid experience period of, for example, 
five years and basing future rates on 
the mean of the past five years. 
In Associated Industries of Oklahoma 
State Insurance Board, 173 Okla. 41, 
46 P. 2d 361 (1935), the court 
ruled a contention that compensation 


over 


rates should be based on a five-year 
period and stated that six years, five 
years, or a shorter period, could be used. 
Casualty Un 
»f Insur- 


ance, cited above, the superintendent 


In National Bureau of 
derwriters v. Superintendent 
had rejected a filing based on the two 
most recent policy years of automobile 
liability experience on the ground that 
the was limited and 


was unsound. He claimed that a five 


experience too 
year experience basis upheld a deter 
mination that the current rates were 
adequate. 

“We 
intendent’s 
matter of administrative judgment to 


may not question the Super 


general authority, as a 


reject the basis of two year loss ex 


perience, however long accepted, and 
to require the use of such other stand 
ard as should be reasonable. It is 
clear, however, that if the application 
however reasonable 


of any standard, 


in general concept it may seem, will 
cause an illegal and unreasonable re 
sult in a particular case, the principle 
[ the 
not 


invulnerable to 


of administrative discretion in 


formulation of standards does 


render that result 
attack.” 

The court then went on to state its 
that there substantial 


evidence to support the finding that 


view Was no 


no increase was necessary. 
The 


showing 


data 
paid 


claim costs, sharp increases in acci 


court relied on recent 


increases in average 
dent frequency, the size 
of plaintiffs’ 
calendar year underwriting losses and 
the fact that even during the five-year 


increases i1n 


verdicts, increases in 
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period relied on by the superintend- 
ent, the average losses per car were 
quite substantially higher in the later 
years than they were in the earlier 
years. 

“The effect of the application of the 
five year standard is, of course, to 
weight the result with the relatively 
lower losses in the three earlier years 
and to the 


stantially higher losses in the last two 


give less effect to sub- 
vears, and, also, to that extent to ig 
nore the marked acceleration which 
1954, 


1956 and, according to all 


the evidence of trend, would continue 


commenced in 
1955 and 


continued through 


in 1957.” 


In Massachusetts Bonding & Insur 
ympany vV ( : 
Insurance, 39 AUTOMOBILE CASEs 631, 
329 Mass. 265, 107 N. E. 2d 807 
(1952), the court reviewed the action 
of the i 
establishing 


ance ( ommissioner of 


Insurance Commissioner in 


automobile 
bodily injury insurance for 1952. 
established the 1952 rates by 
the average pure premium for 1948, 


rates ror 


He 


taking 


1949 and 1950, the last three years for 
which complete statistics were avail 
able. 
that the abrupt deterioration of loss 
results in 1950 and its continuance 
into 1951 indicated that the experience 
of 1948 and 1949 should not have been 
taken 1952 and 
that this required the commissioner to 


The companies’ position was 


as representatiy e of 


use the loss level of 1950 as the basis. 

The the 
sioner’s action. ‘The basic reason was 
that the court refused to substitute 
its own judgment of the loss expert 
for that of the 
This was despite the fact that the 


court affirmed commis 


ence commissioner. 
commissioner conceded that there had 
been an upward trend in the last five 
policy years, and despite the fact that 
the evidence introduced by the com 
tended 
strongly to support their estimate of 
1952 and despite the fact that the 
evidence was not challenged or con- 
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evidence introduced by 


The court said: 


tradicted by 
the commissioner. 

“Tf the Commissioner had fixed the 
the the 1950 
would be difficult to say 
The 


experience for 


ke SS 


that 
Commissioner, 
three 


rates on basis of 
data, it 
he was wrong. 
by averaging 
years, gave some weight to the up 
ward trend.” 

Rating statutes on fire insurance 
usually require that consideration be 
given to the experience for the most 
data is 
Rating 


vears for which 
Fire 
Rogan (1957), cited above, 
the bureau contended that a five-year 
should be while the 
commissioner’s staff, although it tabu 


recent five 


available. In Insurance 


Bureau v 


average used, 
lated the figures for five years, 
weight to the figures for the 
1954, the last 


such figures were available 


gave 
more 
for which 


year year 


“Members of the Commissioner’s 
staff testified that they gave due con 
sideration to the figures for the five 
prior years but that they made certain 
calculations based on the trends shown 
The statute is not as rigid 
The statute 
provides that due consideration shall 


thereby. 
as the Bureau contends. 


be given to the experience of the fire 
insurance during a period of not less 
than the 
which such experience is available, 
but 


most recent five years for 


nothing therein directs that an 


average be used. 
\ vear or so later the Fire Bureau 
in Pennsylvania made a filing. Ex 
the filing 
1952-1957 


perience to was 
the 


sive weighted as follows: 


supp rt 


based on years inclu 


30 per cent for 
25 per cent for 
15 per cent for 
10 per cent for 
10 per cent for 
10 per cent for 
The cities of Philadelphia and Pitts- 
burgh took exception to the weighting 


process. The court said: 
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there can be 
this 
The rates proposed must be prospec 


that 
no sound objection to 


It seems to us 
formula. 
tive in their operation and it would 
seem proper to give greater weight 
to the more recent experience” (/n- 
surance Department of the Common- 
wealth of P and Smith, 
Insurance Commissioner wv. City 
Philadelphia, Ct. of Pleas of 
Dauphin County, 75 Dauphin 256 (Pa., 
1960) ). 


ennsylvania 


Common 


In recent years it has been custom 
ary for automobile rate filers to make 
the 


ported for the experience period for 


some adjustments to data re 


trend, as exhibited in 
data 
dent frequency. 


more recent 
as to changes in acci- 


The formal inclusion 


available 


of trend data in the calculation of pro- 
posed rates does not seem to have 
the 
the cases examined. 
the 
the courts are 


been specifically 


passed on by 
courts in 
It will be 
above discussion 


any of 
noted, 


however, from 
that 
not at all unwilling to consider the 
reasonableness of the end result in light 
; data. 
ample, the National Bureau and Massa- 


of various trend See, for ex 


chusetts Bonding cases, cited above. 


\nother example is American Em- 
ployers Insurance Company v. Commis- 
Insurance, 11 AUTOMOBILI 
Cases (2d) 796, Mass. 142 N. E. 2d 
341 (1957). In this the 
panies attacked an order of the com- 


sioner of 


case com 


missioner promulgating rates for 


automobile bodily 


1957. 


injury insurance 


for The eftect of the commis 
sioner’s action was to make no change 
in the over-all rate level. 
the the 
had said he had a number of choices 
in 1957 and that as to each he had 
applied his judgment. He claimed 


In promul 


rates commissioner 


gating 


the loss experience reported in the full 
year 1955 indicated a rate level close 
to that which produced the rates for 
1956. This consisted of the experience 
of the single year 1954, modified by 


frequency trends indicated in 1954 
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and the first few months of 1955. Also 
available was the latest experience 
showing a sharp increase in claim 
costs during the full year 1955 and the 
first months of 1956. The com 
missioner noted a period of abnormalcy 
first felt in 1954 

continue to be felt 
The data showed that the rate 
years for 1954, 1955 and 1956 showed 


few 


and which would 
for a 


vears. 


rapid changes under which accident 
frequency had decreased by virtue of 
had 


and had increased following the 


a demerit act which been in ef 
fec * 
repeal of that act. The commissioner 


also claimed } 


an important earing on 
the the 


court system, aimed to break up con 


rates was reorganization of 


gestion. He said he had not ignored 
increased ACC ident frequen Vy or pos 
sible effects of court reorganization. 


He thought that the latter would re 


sult in an earlier disposition of claims 
ld 
1 


and the effect shoul financially bene 
fit the purchaser of insurance in 


years 
to come. 


In examining the record, the court 
pointed out that the companies had 
supplied a great deal of detailed in 
formation on including data 
up to within a few the 


hearing: 


] > 
LOsSses, 


months of 


few 
1956 


“Experience gained up to a 
months prior to October 25, 
was a better guide for fixing the 1957 
rate than a prophecy.” 

Trend data for and the first 
seven months of 1956 showed an aver 


1955 


age claim cost increase of 9.1 per cent 
in 1956 over the corresponding months 
of 1955. The number of 
increased by iso per cent: 

“The the 
claims and the average payment over 
the 1955 
were circumstances which, unless off- 


claims had 


increase in number of 


corresponding months of 


setting factors were shown, indicated 
need for higher rates for 1957.” 

As to the commissioner's expecta- 
tion about earlier disposition of claims, 
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number of 


the court said that this was just a 
conclusion and not supported by the 
There was nothing in the 
record to show that a prompt disposi- 
tion would have cost the insurers less. 
The statement about the benefits to 
future purchasers of insurance was 
beside the point: 


evidence. 


“The fixing of rates to become effec- 
tive within three months was a matter 
calling for the immediate attention of 
the respondent (Commissioner) and 
not rates for some remote period. 
This observation of the respondent 
is a mere hope unsupported by any 
tangible evidence.” 

The 


cost 


that the 
(pure premium) had in 
creased from $19.22 in 1948 to $31.7] 
in 1955. For 1955 the companies had 
shown earned premiums of $61,000,000, 
losses of $46.000.000. 
$20,000,000 with a resulting under 
writing loss of about $5,000,000. All 
data including the more recent reports 
showed 1956 would 
year than 1955. 


court noted average 


le SS 


expenses of 


prove a worse 


The court also noted certain facts 


of common knowledge: 


“The implication of facts which 
are of common knowledge point in 
the same direction. It would 
to follow from the number of auto- 
mobiles on the highway that the 
number of accidents would increase 
and that the amount of the claims 
would increase also. With rising costs 


seem 


generally, the fees of physicians and 
surgeons and the charges of hospitals 
and nurses have increased. Wages 
increased that the ; 
wages is now a substantial 
almost every claim for personal in- 


have so loss of 


item in 


jury.” 

The court annulled the 
sioner’s determination stating that he 
had challenged none of the facts sub- 
mitted by the bureau. He simply 
declined to grant the increase recom- 
mended by the bureau. He ignored 
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the loss of over $5,000,000 incurred 
in 1955 and a probable loss of $9,000,000 
for 1956 and a greater loss during 
1957 based on the first six or eight 
months of 1956. The court 
that the rates be revised based on 
the evidence already heard at the 
commissioner's hearing and that new 
should be submitted as 


ordered 


soon 


rates 
as possible. 

In a workmen’s compensation rate 
case, State ex rel. Minnesota Employers 
Faricy (1952), cited 


above, and also discussed in connec 


Association v 


tion with 
another section, the court, although 
the 

calculation, 
concept ot 


premium adjustments in 


it disagreed with methods of 
mathematical 
approve the 
certain factors, 


in the preparation of the rate. These 


seemed to 
the 
akin to trend factors, 


use ot 


factors were based on changes in 
wage level, changes in medical cost, 
and changes in accident frequency and 
severity. In criticizing the arithmetic 
the court stated: 

“As mentioned above, there is no 
certainty that mathematically 
adjustments produce 
those 


sound 
would results 
than 


Indeed, a 


more accurate 
the Board. 
veloped in 


used by 
trend well de 


past experience might 
reverse itself completely so that the 
factor developed from the trend would 
help produce an 
This possibility emphasizes the diff 
culty 
making for workmen’s compensation, 


inaccurate result. 


inherent in prospective rate 
but does not free the Board from the 
to apply the adjustment 


factors in a logical manner. 


obligation 


“We do not mean by the above 
that the 
quired to use a mathematically precise 


observations Board is re 


formula but to make the various ad 
justments. The Board, at its discretion, 
may consider facts and circumstances 
not the 

the computation of a 
given adjustment factor, but which 


which are incorporated in 


formula for 
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affect the adjustment. For example, 
the Board may have reason to believe 
that conditions did not 
justify a full adjustment for the in- 
wages in 1950 over 1947. 
Of course, the Board is free to con- 
sider elements not directly incorpo- 
rated in the formula; but, when doing 
so, the Board must be required to 
state its reasons and the underlying 
establish a 
reasoning between the facts and the 
When the Board 


appears 


economic 


crease in 


facts so as to chain of 


conclusion reached. 


from 
mathematically sound method of reach- 


deviates what to be a 
ing the answer sought, it must explain 
the considerations and reasoning be- 
hind the deviation otherwise this 
court would be unable to review intel- 
ligently the rate orders, and the Board, 
for all practical purposes, would be 
subject to no judicial restraint.” 

The 


statutory body consisting of the In- 


“Board” in this case was a 


Surance Commissioner, member 
of the 
third person appointed by 


They 


one 


[Industrial Commission and a 
the Gov- 
ernor. had the responsibility 


of fixing the rates. 


The type of trend data which the 
court 
the National Bureau case 


gave probative weight to in 
vas much the 
same as that in the American Employers 
case. In the the 
being established for a 
period in 1958. At the time the filings 
the fall of 1957, the 
latest complete policy year data was 
for 1955. Part of 1956 was available. 

The court noted that during the 
15 months ending in March of 1957, 
paid claim had 
better than 7 per cent. As of June 
30, 1957, paid claim costs were 8.2 
per cent higher for B. I. and 9.9 per 
cent higher than for the year of 1955. 
Frequency data on motor vehicle acci- 
dents per 100 cars registered showed 


National Bureau case 
rates were 


were made in 


costs 


increased by 


an increase in bodily injury cases 
gradually from 1954 through 1956 
with a sharp upturn from the end of 
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1957. Calendar 
year loss experience showed an under- 


1956 to September 


writing gain for stock companies in 
1953 and 1954 and losses in 1955 and 
1956, of $5,900,000 and $24,000,000 
respectively, the latter being some 10 
per cent of the total premiums. 

The 


average 


court noted an increase in 


] 


LOSS 


cost per car insured as 
follows: 

$48.03 

47.60 

49.34 

53.25 

59.80 

62.64 


The loss provision underlying the 
rates $56.02 and that 


proposed was $61.34. 


existing was 

A fairly detailed review of evidence 
concerning windstorm experience and 
loss ratios is found in Board of Insur 
Carter, Court of 
Civil Appeals, 228 S. W. 2d 335 (Tex., 
1950). 


ance Commissioners Uv 


The court upheld the estab- 


lishing of a mandatory $100 deductible 


on windstorm coverage in part of 
‘Texas. 

In none of the cases examined has 
there been any inquiry into credibility 
standards adopted by rate makers and 
insurance departments in evaluating 
How- 
ever, in /nsurance Department of Com- 
monwealth of Pennsylvania and Smith 
v. Philadelphia (1960), cited above, 
one of the matters involved was rates 
time element 
insurance. Time element coverages 
are ordinarily rated on the basis of 


smaller bodies of experience. 


for coverages in fire 


a percentage of the physical damage 
rate. Objection was made as to the 
manner in which the element 
rates were made, without supporting 


time 


statistical data based upon such cover- 
ages alone. The time element cover- 
age represented 4 per cent of the 
combined premiums for physical dam- 
age and time element. 
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The 


sioner’s 


confirmed the commis- 
approval of the existing 
The court pointed out that 
there was not sufficient experience to 
data 
fixing independent rates either state 
wide or by classes or 


court 
method. 


establish credible for use in 
zones as to 
coverages. The 
that if the time 
element figures were distributed on a 


time element testi- 


mony also showed 
class basis they would have a negli 


gible effect on the occupancy class 


loss ratios. The basic danger covered 
by both the physical damage and time 
element fire, and the 
court said it was reasonable to expect 
that 
tween the loss experience on the two 


coverages is 


some correlation does exist be 
coverages. 

The use of standard statistical plans, 
either approved by or prescribed by 
not 
seem to have been the subject of con 

Implicit approval of the 
may be gathered from the 
cases of Jung Hotel v. Insurance Com- 
of Louisiana, 179 La. 551, 154 
So. 448 (1934); American Employers 
Insurance Company v. Commissioner of 
298 Mass. 161, 10 N. E. 2d 
76 (1937); and Insurance Department 


the insurance department does 


troversy. 


concept 


MISSION 


Insurance, 


of Commonwealth of Pennsylvania and 
Smith v. City of Philadelphia (1960), 
cited All three 
some comment about the use of statisti- 


above. cases have 


cal plans or authorized statistical 


agencies. It is encouraging to note 
that in cases in the recent past there 
is an absence of any challenge of the 
accuracy of statistics as compared to 
the earlier rate cases. Compare, for 
comments about the 
statistical compilations in Aetna In- 
surance Company v. Hyde, 315 Mo. 
113, 285 S. W. 65 (1926). 


example, the 


For a case involving adverse com- 
ment on certain statistics offered by 
witnesses for a group of oil refiners, 
requesting special rating treatment, 
on the ground that the figures offered 
not verified and not be 


were could 
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Committee of 
State Insurance Board, 
192 Okla. 92, 133 P. 2d 885 (1943). 

New York Rating 
Board v. Superintendent of Insurance 
CCH WorKMEN’s COMPENSATION RI 
PORTS § 2432, 188 N. Y. S. 2d 
involved a determination 
compensation 


identified or checked, see 
Oil Refiners v 


Compensation 


396, 
as to what 
carriers experience 
should be included in rating calcula 
tions. The superintendent's decision 
held that the experience of the New 
York State Fund should be excluded. 
The court upheld the superintendent 
upon review of the record. The evi 
dence showed that the experience of 
the state fund was poor and that its 
operation differed in essential respects 
from that of private Such 
difference was due in measure, 
the the 
department actuary, to the statutory 
compulsion on the fund to take all 
risks, the poorer 
seemed to be specially graded by the 
fund to preserve equilibrium. 


carriers. 
some 


according to testimony of 


even though risks 


Allowance for Profit 


The figure to be inserted in rating 
calculations to allow for profit to in 
surers has been litigated in a number 
of cases. In the allow- 
ance seems to have been agreed on by 
the parties. 


some 


Cases 
See, for example, Aetna 
Hyde (5% of 
premiums plus 3% additional for con 
tlagration ), 


Insurance Company v 


cited above : 
intendent of 


Jordan, Super- 
District 
Eagle Fire 
FIRE AND 
114, 67 F. Supp. 76 
(1948), 6 FrrE AND CASUALTY CASES 
625, 169 F. 2d 281 (5 per cent under 
writing profit plus 1% per cent for 
conflagration hazards). 


tho 
Tile 


Insurance of 
of Columbia v. American 
Insurance (¢ 


CASUALTY CASES 


‘ompan Vy, 6 


In other cases the figure was estab- 
lished by statute 
Estate Board v. Insurance Commission 
of Louisiana, 177 La. 1091, 150 S. 286 
(1933) (5 per cent); Bullion v. Aetna 
Insurance Company, 151 Ark. 519, 237 


New Orleans Real 


Insurance Rates 


S. W. 716 (1922) (5 per cent). In 
the case last cited the court declined 
under the specific statute to allow 
anything additional for the conflagra 
tion hazard. 

In Aetna Insurance Company v. Com- 
monwealth, 160 Va. 698, 169 S. E. 


(1933), the Corporation Commission 


859 


decision confirmed had allowed 5 per 
cent of premiums plus a conflagration 


allowance of 21% cent. See also 


< 


per 
American Insurance Com- 
201 Va. 275, 


(1959). Insurance 


Druggists’ 
pany v Commonwealth, 
110 S. E. 2d 509 
Department of the Commonwealth of 
Pennsylvania and Smith v 
Philadel phia, Ct. of 

Dauphin County, Pennsylvania, 75 
Dauphin 256 (1960), upheld approval 
by the f 


City of 


Common Pleas, 


commissioner of fire rates 
based on an allowance of 6 per cent 
for underwriting profit and contin 
Apparently, this figure also 


any 


vencies. 


included for confla 


prov iS yn 
gration hazard. 


In Fire Insurance Rating Bureau v 
Rogan, 4 Wis. 2d 558, 91 N. W. 2d 372 
(1957), both the companies and the 
commissioner agreed on a 1 per cent 
figure for conflagration 
matter of 


but on the 
profit tl 
companies contended that 5 per cent 


underwriting 1e 
was required while the commissioner's 
staff claimed that a 2! 
was adequate. 


2 per cent figure 
The commissioner ap- 
peared to treat the 2% per cent figure 
as having been settled by past depart 
ment action in the state. 
that was without statutory 
authority, pointing out that an at 
tempt to legislate the 2' 
figure had failed. 

The determination 
was upheld and the court never did 
give its 


The court 


said this 


per cent 


commissioner’s 


idea as to a 
[It stated: 


own proper 


hgeure. 


“Both the and the Com- 
missioner are placing undue emphasis 


Bureau 


upon arriving at a constant figure as 


an underwriting profit. If 2'% per 
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cent of earned premiums is used but 
the estimates for future expenses and 
future losses are high, then the under- 
writing profit will be increased. On 
the other hand, though the 5 
per cent figure is used, if the figures 
future expenses and for future 
losses are underestimated, the entire 
5 per cent could easily be wiped out. 
of insuring that 
Bureau members and subscribers -will 
exact 
premiums.” 


even 


for 


There is no way 


earn any percentage of earned 
In Aetna 
Travis, 121 Kan. 
(1926), reheard (1927) sub nom 
na Insurance Company v. Baker, 
Kan. 350, 259 P. 1068, cert. den., 
U. S. 628, 48 S. Ct. 321, 72 L. Ed. 7 
(1928), a referee’s report had recom- 
mended a 5 per cent allowance. The 
court this that the 
insurance rate should be fixed so as to 
yield a the 
present fair value of property actually 
the The 
court said it error to a per 
centage of premiums. The court did 
not specify the method of determining 


Insurance Company 
802, 257 P. 


said was wrong, 


reasonable amount on 


used in insurance business. 


Was use 


the value of the property actually used 
in the business, a computation that 
would be even further complicated in 
present times in attempting to estab- 
lish property used in 
line of insurance by companies which 


values of one 
customarily write ten or twelve differ- 
ent varieties. 

Vutual Insurance Com- 
pany v. Commonwealth, 201 Va. 491, 
112 S. E. 2d 142 (1960), a mutual 
company seeking a deviation objected 


In Harford 


to the application by the Virginia 
Corporation Commission of 5 


a 9 per 
cent profit factor to a mutual com 
pany not operating profit and 
needing no profit. The court upheld 
the Corporation Commission. For 


discussion of the case see the section 


for 


on “Deviations.” 
All of the above cases involve fire 


insurance rates. 
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In State ex rel. Minnesota Employers 
Association v. Faricy, 263 Minn. 468, 
53 N. W. 2d 457 (1952), the plaintiff 
association attacked the allowance of 
a profit and contingency factor i1 
workmen’s compensation rates of 2.! 
per cent. The court examined testi- 
mony that the National 
of Insurance Commissioners had ap- 


1 
c 


Association 


proved of this profit and contingency 
factor but arrived at the 
that the record on this point was mis- 
leading. While the NAIC had recog- 
nized the propriety of such a factor, 
its subcommittee had reported a specific 
In the plenary 
session of the association that part of 
the was deleted and the sub- 
committee discharged. The court re- 
manded to the board with 
instructions to make appropriate find- 


conclusion 


factor of 1.5 per cent. 
report 
the case 


ings on what constituted a reasonable 
profit. Although not recorded in the 
cited decision, it should be noted that 
the board made supplemental findings 
and later reaffirmed its previous rate 
order. This was affirmed in an unre- 
ported the District Court, 
County of Ramsey, 2d Judicial Dis 
trict, by District Judge Dane. 


case in 


\llowance of 2% per cent for un- 
derwriting profit and contingencies in 
automobile liability insurance rates 
was held 
tional Bureau of Casualty Underwriters 
v. McCarthy (1956), an unreported 
case, Circuit Court, Cook County, IIl., 
Fisher, J. 


not to be excessive in Na 


Experience Rating Plans— 
Prospective and Retrospective 


This section deals with the validity 
of rate filings embracing experience 
rating plans. For cases dealing with 
application of experience rating plans 
to specific risks, see the chapter en- 
titled “Application of Approved Rate 
Filings.” 

Experience rating plans are based 


on the concept that the experience of 
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the individual risk to be rated is, in 


some respects, more indicative of 
probable loss costs of the risk in the 
future, than the 


average of 


manual rate based 
the past 


perience of all risks in the class. Un- 


on the loss ex 
der these plans the manual rate that 


would otherwise be applicable is 
modified by credits or debits based on 


the individual risk’s experience. 


Under prospective experience rat 
ing plans the risk’s debit or credit for 
the period to be rated is calculated 
entirely from experience prior to the 
The rate 
will not be modified during the policy 


term on 


policy under consideration. 


the basis of any losses that 


occur during that term 


ight to be 
ence of the individual risk 


The we given the experi 


as against 
the manual rate is (under most plans) 
standards 
the 


expressed either in terms 


governed by credibility 
based in the main on the size of 
rated risk, 
of premium, units of exposure or ex 
pected losses. 


final 


well after 


Under retrospective rating, 
not until 


the close of the policy term rated. A 


costs are known 


deposit premium is collected at the 


inception of the contract, based upon 
the manual rate plus any prospective 
debit or credit that 
for the risk. At the end of the 
the 
mined by adding to actual losses in- 


experience may 
exist 
policy term costs are redeter 
curred, sums to cover expenses and 
profit. The calculation is generally 
made by application of a 


plier to the incurred losses 


loss multi 


Most retrospective plans incorpo 
rate some sort of limitation as to maxi 
minimums. Appropriate 
included in the 


multiplier to compensate for elimina- 


mums and 


factors may be loss 
tion of any losses from the risk’s ex 
perience by reason of the maximum. 

Both experience rating and retro- 
spective rating are widely used in the 
field of 


workmen’s compensation, 
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automobile liability and general lia- 
bility insurance. 
More 


experience 


limited applications of the 
rating principle will be 
found in the field of automobile physi- 
cal damage insurance, fidelity bonds, 


and some forms of fire and inland 


marine insurance. 
There are a number of cases up- 
holding the validity of specific plans 
of prospective experience rating. See 
Wisconsin C 
tie n Bi 


edad 


mpensation Rating & In 
treau Uv. Mortensen, 227 Wis. 
N. W. 679 (1938) (workmen’s 
Andrews Goodman, 
ok ON. CY. oa 


(workmen's 


compensation) ; 
160 Mise. 
(1936) compensation 
New York State Fund); C 
PRE OE. 
\UTOMOBILI 


664 


‘ntury Cab, 
Insurance, 36 
CASES 1132, 327 Mass. 
100 N. E. 2d 481 (1951) (auto- 
mobile State ex 
rel Pi 
dustrial Commission, 125 Ohio St 
1S! N. E... 99. GA. L. R 
(workmen’s compensation 
Fund); North Little Rock 


tion Company v 


ymmissioner of 


652, 
lability insurance) ; 
‘ompany wv. In 
79 


« mel hay 


whatan Mining ( 
938 (1932) 
Ohio 


Trans porta- 


State 
Casualty Reciprocal 
Supp. 961 (1950), 
2d 174, cert. den., 340 
71. S.Ct. 56,95 LL; Ed: 64 
(automobile liability rates). 


Exchange, 85 S. 
aft’d 181 F. 
U. (Sees 
In the Wisconsin the statute 
which authorized the establishment of 
rates by 


case 


the bureau specifically au- 
thorized systems of schedule or merit 
rating. The court held that the term 
rating’ 
and 


“merit embraced experience 
that rating 


could, under the statute, include both 


rating experience 
a system of debits as well as a sys- 
tem of credits. In Appeal of Blue Bird 
Taxi Company of Asheville, 237 N. C 
373, 75 S. E. 2d 156 (1953), the statu- 
tory Automobile Rating Bureau pro- 
mulgated an experience rating plan 
which provided for debits as well as 
credits, applicable to taxis. The stat- 
ute under which the bureau operated 
empowered it “to encourage safety on 


the reduced 
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premium rates under a uniform sys- 


tem of experience rating as 
approved by the 
Insurance.” The court held that this 
authorized a credit plan only on the 


theory of expressio unius est exclusio 


may be 
Commissioner of 


alterius. 


Massachusetts statutory automobile 
liability insurance, at one time, oper- 
ated under the system whereby owners 
of individual motor vehicles were sur 
charged on the basis of demerit points 


accumulated for traffic violations. 
In Opinion of the Justices, 134 N. E. 
2d 923 (1956), the 


a proposed statute whereby if the sur- 


court considered 
charge system was either repealed or 
found unconstitutional the companies 
would be compelled to refund to own 
ers of motor vehicles all surcharges 
previously collected. The proposed 
statute ruled to be unconstitu 
tional in the opinion of the court. 


Was 


plan for 
workmen's (Plan B) 
was upheld in Oil Well Drilling Com- 
Associated Indemnity Corpora- 
\W. 2d 697 (1954), see 
opinion in Ct. of \ppeal, 258 
S. W.. 52Z3. 


ized the 


A retrospective rating 


compensation 


pany v 
tion, 264 S. 
Civil 
The Texas statute author 
Board of Insurance Commis 
sioners to adopt a system of experience 
take 
account of the peculiar hazard of each 
individual 


rating in such a manner as to 


risk There was no ex 
press authorization, nor prohibition, 
The court re 
fused to take the narrow view urged 
and held that retrospective 


fitted into the definition of a “ 


of retrospective rating. 


rating 
system” 
It pointed out 
that the plan is based on past experi 


of experience rating. 


ence in that it takes into consideration 
(1) past average class experience, (2) 
individual ex- 
perience, and (3) the experience of 


lc mss 


past-three-year 


the individual risk during the policy 


The court also held that the 
plan was not an illegal arrangement 


for the distribution of dividends. nor 


year. 
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did it violate the uniform policy re 
quirements of the law. 

The California case of State Com 
pensation Insurance Fund v. McCon 
nell, 46 Cal. 2d 330, 294 P. 440 (1956), 
upheld a ruling of the California Com 
missioner accepting retrospective rat- 
workmen's 
B and 


ing on 
Plans A, 


sideration: 


compensation. 
I) were under con- 


“All three retrospective plans have 
this in common: Final determination 
of premium cost is delayed, being 
computed retrospectively after the ex 
piration of the and on the 
basis of paid and actual loss experience 


during the insurance period 


insurance 


Each in 
surance premium is determined on an 
individual basis, without reference to 
other employers or to particular field 
or occupations.” 

The court pointed out that one of 
the unique features of plan D 
that the might 
premiums from other lines of liability 
his 
premium in 
come eligible. 


was 
employer combine 


insurance with workmen’s com 


pensation order to be 


The court held that retrospective 
rating was a form of experience rat- 
ing and refused to agree with a con 
tention of the plaintiffs that under the 
California law only past experience 
of the insured could be used and that 
the law did not permit use of current 
experience. The court pointed out 
that the rating plans were specified in 
each policy and provided for discounts 
Neither did the in 
terstate features of the proposed plan 


and not rebates. 
form a basis for complaint by a single- 
state carrier, as the State Fund. The 
court also held that the plans were 
not violations of the laws of California 
governing policyholders’ dividends 
under participating policies. 

In McCullough Transfer Company 7% 
Virginia Surety Company, 213 F. 2d 
440 (CA-6, 1954), the insurance com 
pany sued a trucking concern to re 
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cover additional premium claimed Power Company, 37 Ariz. 425, 295 P. 
owing on a retrospective endorsement 305, 297 P. 452 (1931). The defend 
for automobile insurance. The defense ant here was held liable for premium 
was that the particular endorsement 


under a retrospective plan even though 
had never been filed under the Casu 


, . the court held that it was ultra vires 
alty Insurance Rating Laws of the 


, f for the Industrial Commission to pro- 
State of Ohio. 


vide a retrospective rating plan under 

lhe court, nevertheless, upheld the 
judgment for the plaintiff. The con 
tract was not void under the law 


a statute which authorized class rates 
but said nothing about merit or ex- 
perience rating. Also, see Climate 
Control, Inc. v. Hill, 86 Ariz. 180, 342 
P. 2d 854 (1959). 


which is based on the idea of regula 
tion by imposition of penalties rather 
than declaring contracts illegal and 
void. The defendant had had the The retrospective rating plan for 
benefit of full performance and was auto liability insurance was held valid 
held liable for the additional premium. in Florida in Maryland Casualty Com 

\ somewhat similar case involving pany v. Miami Transit Company, Dist. 
workmen’s compensation insurance Ct. (southern district, 1951), 96 F 


is Industrial Commission v. Arizona Supp. 490. [The End—Part ] 
GOLDEN ANNIVERSARY FOR GROUP INSURANCE 


Group insurance, now vital to the security of well over 100,000,000 
\mericans, was 50 years old on June 1. 

The world’s first group plan went into effect on June 1, 1911, over 
bitter opposition from within the insurance industry. It gave a death 
benefit equaling one year’s wages to the 121 employees of a small New 
Jersey leather factory. The revolutionary coverage averaged $700 pet 
worker. 

Today in its golden anniversary year there is more than 
$175,000,000,000 of group life insurance alone in force. This protec 
tion is owned by some 42,000,000 employees of virtually every U. S. 
company of importance. 

Nearly that many workers and their dependents also are protected 
by a wide variety of other forms of group insurance developed after 


group life was proved workable a half century ago. There are plans 


> 


covering hospital, surgical and medical expense, retirement pensions, 
disability, dental expense, mortgages, even installment loans. 

The spectacular growth of group is all the more remarkable be 
cause the idea was considered so radical at first. Mass coverages, pro 
viding insurance without medical exams or age limit, were opposed 
by many insurance companies themselves as “reckless” and a “menace” 
to individual insurance, “unfair in principle and dangerous in practice.” 

The company that designed the first group plan, The Equitable 
Life Assurance Society of the United States, was the only one to 
offer group coverages for over two years. It took even longer for 
group to be generally accepted by industry at large. 

Now group insurance is considered by American workers as their 
basic protection against economic woe caused by accident and sick 
ness, old age and death. 


Insurance Rates 





Recent Developments in Insurance Law 


By RICHARD W. DUESENBERG 


This article is reprinted with permission from the 1960 An- 
nual Survey of American Law, copyright 1961, New York 
University School of Law. The author is associate pro- 
fessor of law at NYU and a member of the Missouri bar. 


P; YISED to snare control where control appears within reach, the 
Federal Trade Commission fired an availing shot in a successful 
encore to a series of setbacks federal agencies have recently received 
in their attempts to invade insurance regulation. The industry’s vari- 
able annuity contracts—last year characterized as securities—were 
brought within the scrutiny of the Securities and Exchange Commis- 
sion... This year, the industry was out-maneuvered by the Federal 
Trade Commission and the Supreme Court on an issue of trade regu- 
lation. Other cases of government control, state and federal, continue 
to make this the most significant line of insurance cases in the past few 
years. Mention will also be made of somewhat less substantial devel- 
opments which merit attention. 


Government Regulation 


When in 1958 the United States Supreme Court thwarted an at 
tempt by the FTC to move into insurance advertising regulation,’ it 
came close to inviting the type of case with which it dealt only two 
years later. In the earlier litigation, the Supreme Court decided that 
the FTC had no jurisdiction where the advertising distributed by the 
carriers went to prospective consumers through local agents who were 
subject to regulation by the states wherein the distribution was con 
ducted. Section 2(b) of the McCarran-Ferguson Act* was said to 
withdraw from the FTC authority to regulate. But the Court equivo 
cated in its reasoning, leaving it not entirely clear that the agency was 
without authority over the insurance industry, for it said: “Whatever 
may have been the intent of Congress with regard to interstate insur- 
ance practices which the States cannot for constitutional reasons 
regulate effectively, that intent is irrelevant in the cases before us.” * 


*SEC v. Variable Annuity Life Insurance Company of America, 4 Lire Cases 
(2d) 208, 359 U. S. 65 (1959), 35 New York University Law Review 414, in 1959 
Annual Survey American Law 403 (1960). During 1960, the SEC issued releases 
clarifying a variable annuity life insurance company’s status ~-nder the Investment 
Securities Act, Investment Company Act Releases 2974, 2975, February 25, 26, 1960. 

*FTC v. National Casualty Company, 357 U. S. 560 (1958) (per curiam), 
34 New York University Law Review 249-250, in 1958 Annual Survey American Law 
442-443 (1959). 

*59 Stat. 33 (1945), as amended, 61 Stat. 448 (1947), 15 USC Secs. 1011-1015 
(1958) 

*357 U_S., at p. 564 
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The quotation clearly left open the 
possibility that federal regulation might 
exist, irrespective of the McCarran- 
Ferguson Act, if the states for consti- 
tutional reasons could not regulate 
effectively. Whether the distinction 
between and 
regulation would be any clearer—one 
than that 
between interstate and intrastate was 


effective ineffective 


could hardly say less clear 


not explained. 


A glimpse into the inherent difficul- 
ties of this ambiguous criterion was 
shortly illustrated by a federal ap 
pellate decision, FTC wv. Travelers 
Health Association,’ respecting a fact 
pattern modified only by the excision 
of the local agent intermediary be- 
tween the company and the public. 
Here the FTC A Nebraska 


insurer mailed advertisements directly 


Sc red. 


to potential purchasers in all states, 
but was licensed and maintained agents 
only in Nebraska and Virginia. Ne- 
statute unfair 
trade practices within that state. The 
majority of the court of appeals was 


braska by regulated 


of the opinion that with every activity 
of the company subject to the watch 
ful eye of the state’s insurance super- 
visor, its “solicitation of insurance by 
mail in Nebraska or elsewhere reason- 
ably and realistically cannot be held 
to be unregulated by state law,” ® and 
accordingly ruled the FTC to be with- 
out jurisdiction. 

But a strong dissent put into focus 
the obscurity of any test of jurisdic- 
tion made to depend on the effective- 


What the 


“reasonably 


ness of existing regulation. 
majority referred to as 
and realistically” incapable of being 
termed unregulated, the dissent char- 
acterized as “impractical and ineffec- 
tive.” To “force the citizens of other 
states to rely upon Nebraska’s regu- 
lation of the long distance advertising 

*262 F. 2d 241 (CA-8, 1959), rev'd, 362 
U.S. 293 (1960). 

* 262 F. 2d at p. 244. 
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practices of the ... [company] in the 
promotion and sale by mail or other- 
wise of insurance outside the State 
of Nebraska” not “the kind of 


regulation by state law Congress had 


was 


in mind 
The agreed 
the dissent. As the Court put it: 
“In this case the state regulation 
relied on to displace the federal law is 
not the protective legislation of the 


Supreme Court with 


States whose citizens are the targets 
of the advertising practices in ques- 
are asked to hold 
\ct 


Commission of 


tion. Rather, we 
that the 
operates to 


McCarran-Ferguson 
the 
by reason of a 
regulation of its 


oust 
jurisdiction single 
State’s attempted 
domiciliary’s extraterritorial activities. 
But we cannot believe that this kind 
of law of a single State takes from the 
State the 


protection of the Federal Trade Com- 


residents of every other 


mission Act. In our opinion the state 
regulation which Congress provided 
should operate to displace this federal 
law means regulation by the State in 
which the deception is practiced and 
has its impact.” ° 

In dissent, Justice Harlan, joined 
Frankfurter and Whit- 
taker, attacked the majority opinion 


by Justices 


of Justice Stewart as another inroad 
on the policy of state regulation of 
insurance. It rejected the majority’s 
premise that federal jurisdiction was 
withdrawn under the McCarran- 
Ierguson Act only where the activities 
complained of were in part regulated 
by the state where they occurred, and 
argued that so long as the activity 
was subject to existing regulation, the 
federal government is then without 
authority to regulate, even as to ac- 
tivities in which themselves 
have no pertinent regulatory enactments. 


States 


At first glance, the majority opinion 
seems consistent with the McCarran- 


"262 F. 2d, at p. 245. 
S FTC v. Travelers Health Association, 362 
U.S. 293, 297-299 (1960) 
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Ferguson Act, for it is possible to 
summarize the majority's view as be- 
ing that where there is no state regu- 
the federal government 

But that is not the 
it. The logic of the majority permits 
the i 


lation, may 


step in. sum of 


federal government to step in 


wherever a state government has re 


frained from specific measures of 


control: 


or, put another way, it allows 
the federal government, in spite of the 
MecCarran-Ferguson Act, to prohibit 
a state from being content to rely on 
disciplines of, for in 
state. To 
tent, it permits the federal 
the 
to some extent also state regulations, 
that if 


moved 


the regulatory 


stance, a charter this ex 


government 


to police not only industry but 


since it may be assumed and 


the 
concerning activities in states without 


when federal government 
specific controls, such states would be 
inclined to do something about it by 
adopting measures of their own." 
The 


effective would legislation have been 


question may be asked how 


in the Travelers Health fact pattern? 
All that was present in the nonlicens- 

See the legislative history, 91 ( 
Record 1481 (1945), 


inquired of Senator 
State of 


ongresstona 
Senator 


Pepper 
“Suppose the 


where 

Fe rguson 
its legislature, wer« 
to provide that insurance companies may be 
long to a rating bureau, the headquarters 
of which is in Atlanta, and that such rating 


bureau may be the instrumentality through 
| 
ty 


Florida, through 


I 
which rates are fixe: 


and that those rates, 
when fixed, shall be applicable within the 
State of Florida. Would the State legis- 
lature have authority to do that . . .?” 
Senator Ferguson replied: “We believe that 
State rights should permit a 
that it believes in a rating bureau.” 

It is this record 
ot legislative another 1960 
decision, In re Aviation Insurance Industry, 
183 F. Supp. 374 (DC N. Y., 1960). In 
the Aviation case, the Antitrust Division of 
the Department of Justice sought to sub- 
certain f 


State to Say 
interesting to compare 


history with 


poena records of an association of 
there were 
violation by 


defendants 


aviation insurers to ascertain if 


any federal antitrust the ass 
The to quash, 


arguing that a federal grand jury had abso- 
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ciation. moved 


ing jurisdictions, was advertising ma- 


terial—paper. The Supreme Court 


may next have to decide whether 


the existence of federal jurisdiction 
depends on the effectiveness of a state’s 
Many of the 
materials were sent by 


the 


regulation States to 


which the in- 


surer in instant case do have 


statutes dealing with deceptive adver 


tising,’' and governmental regulatory 
agencies being what they are, the fed- 
eral agency is not likely to sit back 
and have its victory turned to defeat 
by a piece of meaningless legislation. 
[t would appear that the Court has by 
this itself the 


probability that it will have either to 


opinion created for 
strengthen the decision by advancing 


from the position of declaring that 
another state’s regulation is no regu- 
lation at all to that of examining the 
effectiveness of a state’s regulation, in 
which case it would be backing oft 
considerably from some of the import 
of the National Casualty case of 1958, 
or of rendering the instant decision of 
little practical utility to federal agen- 
cies, because what it grants to them 
to conduct such an in 
McCarran-Fer- 
In denying the motion to quash, 


lutely no authority 
vestigation, 
guson Act 
the district court not only expressed doubt 


about the inability of the federal government 


because of the 


to regulate activities “essentially concerned 
with interstate commerce” [a good example 
of finding no clear prescription in FTC 7 
National Casualty Company, 357 U. S. 560 
(1958) ], but said that since many states did 
not regulate rates of the type of insurance 
involved, the federal government may well 
have jurisdiction, irrespective of New York’s 
assumed complete regulation of the defend- 
ant association and rating bureau 

” Under the 1958 National Casualty case, 
at footnote 2, it is arguable that the mere 
existence of state regulatory legislation would 
federal intervention as to 


seem to prevent 


acts within that state. 
" Because the effectiveness of these meas- 
ures had not been raised in the lower court, 
the Supreme Court declined to treat that 
problem and viewed the case as one with no 


state regulation (362 U. S., at p. 298). 
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can be thwarted by state action, how 
ever abortive.’” 

While from the point of view of a 
trend the federal regulation cases are 
far and 
other government regulation cases at 
the 
cellent examples of the scope of the 


away the more significant, 


state level merit notation as ex- 


powers a state insurance official may 
exercise. One case upheld the action 


of the New York 


sioner in advising a Connecticut health 


insurance commis- 


and accident insurer that its contem- 
plated purchase of the stock of a fire 
New 


necessitate 


insurer violated York regulations 
revocation of 


New 


An insurance code provision 


and would 


its license to do business in 


\ ork.) ; 


permitting revocation by the state in 


surance commissioner of the license 


of an insurer on the grounds that its 
officers and directors were unworthy of 
public confidence was held by the Texas 
Supreme Court to afford sufficiently 
definite administrative standards to save 


the statute from unconstitutionality.” 


Thirteen years after enactment, the 
Illinois Supreme Court ruled unconstitu- 
tional a statute prohibiting a hospital- 
service-plan corporation from function- 
ing in any county unless it had contracts 
with hospitals operating not less than 
30 per cent of the total number of 


general hospital beds servicing a 


given county.’® 
been invoked against the plaintiff to 


This provision had 


Aviation Insurance Industry, 
374 (DC N. Y., 1960). An- 


interesting case to watch is one 


“See In re 
183 F. 
other 


Supp. 


involving a treble damage action by inde- 
pendent California insurance agents alleging 
that defendant 


a conspiracy to 


companies were engaged in 
monopolize 
Anti 
action in 

After a 
challenge of the sufficiency of 
League of Inde- 
pendent Insurance Producers v. Aetna Casualty 
& Swift Company, 175 F. Supp. 857 (DC 
Cal., 1959), it was amended, and on a de- 
lack of juris- 


and 
Sherman 


restrain 
trade in violation of the 
Trust Act through 
decreasing 


concerted 
agents’ commissions 
successful 


the complaint, California 


fense motion to dismiss for 


diction because of the McCarran-Ferguson 


Recent Developments 


settle the alleged confusion caused by 
Blue plans. The 
court considered the statute as viola 
tive of the state due process clause, 


competing Cross 


because it gave to one enterprise 
the 


insurers 


hospitals—dominion eco 
life of 


reason OT 


over 
nomic another 
without condition. 


Tort Liability of Insurer 


The basic function of tort law 
protect That is why 


iS to 
the 
remedy for a tort is usually damages, 


property. 


a compensation for the improper in 
vasion of an ownership interest by a 
tortfeasor’s wrongful conduct. This 
point of departure for analysis of any 
given sequence of events to character 
ize it as tortious or nontortious seems 
frequently displaced by an almost sen 
timental magnanimity when an in- 
surer appears as alleged tortfeasor. 
The syllogism of duty-cause-liability 
is retained, but insistence on an em- 
pirical date to establish the duty (if 
this is not supplied by statute) is often 
This illustrated in 
the 1957 case imposing on an insurer 


weak. was well 
a tort liability for issuance of a life 
policy to one without an insurable 
interest." 


In the year under review, one of the 
most intriguing cases involved an at 
tempt to impose upon an automobile 
liability insurer responsibility for in- 
juries inflicted by the named insured 


3(b), the district court ruled 
(179 F. Supp. 65; DC Cal., 1960) 
‘Connecticut General Life Insurance Com 
pany wv. Superintendent of Insurance, 200 
N. Y. S. 2d 909 (Sup. Ct., 1960). See State 
ex rel. American Indemnity Company 7 
Brown, 189 Minn. 497, 250 N. W. 2 (1933) 

‘Jordan v. State Board of Insurance, 334 
S. W. 2d 278 (Tex., 1960). 

>Tillinois Hospital Service, Inc. v 
165 N. E. 2d 279 (Ill., 1960). 

Liberty National Life Insurance Company 
vw. Weldon, 267 Ala. 171, 100 S. 2d 696 (1957) 
See Tort 
Insurable In- 


rnia Law 


Act, Sec 


adversely 


Gerver, 


Duesenberg, “Insurer’s Liability 
for Issuing Policy Without 
terest—A Comment,” 47 Calif 


Review 64 (1959 ). 





because he was issued the policy after 
an allegedly haphazard inquiry failed 
to turn up a misrepresentation, which 
in turn might have led to a rejection 
of the application.*’ The point arose 
in a declaratory judgment action by 
way of the insurer’s objection to the 
following instruction to the jury: 


“Therefore, if you should find from 
the evidence that the plaintiff 
and did 
reasonably prudent person 


act as a 

in ob 
taining the answers you should 
then find that the plaintiff is not entitled 
to be relieved of obligation 7s 


was careless not 


Aside from the spectacle of present- 
ing this type of question to a jury, 
the enthymeme of the instruction is 
that there is owing from the insurer 
to all the world that might be injured 
a duty to use care to ascertain the 
quality of the applicant’s driving 
habits. It was urged that the court 
should that 
such insurance is widely regarded as 
a prerequisite to the privilege to drive, 
that its issuance is an assurance to the 
public that the driver meets a financial 
responsibility on which the public can 
rely, and that therefore the third 
party should be able to sue thereon 
for breach of a duty of care in its is- 
This mixture of tort and 
contract concepts need not lead to an 
establishment of a duty of care to the 
public in choosing insureds. 


“realistically recognize” 


suance, 


It is one 
thing to determine that a third person 
has standing to sue as beneficiary of a 
liability policy, and quite another to 
prove a duty of care in the issuance 
of that policy because contract con- 
cepts have developed to the point of 
affording him an action thereon. The 
third party’s contract action is, as the 
case properly held, subject to the 


* Mayflower Insurance Exchange v. Giil- 
mont, 20 AUTOMOBILE Cases (2d) 313, 280 
F. 2d 12 (CA-9, 1960). 

* Case cited at footnote 17, at p. 15. 

*® Case cited at footnote 17, at p. 16. The 
court viewed the injured as standing in the 
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defenses available against the insured, 
unless a statute under which the policy 
otherwise—which 


is issued declares 


was not the case here. 


The court held the instruction to be 
erroneous; not, however, because there 
was no duty, but because in a situation 
where insurance need not be carried, 
the failure to become suspicious over 
a lack of prior insurance on an ap- 
plicant already forty years old, coupled 
with the filling out of an application 
in less than ten minutes, was not suf- 
ficient to put the insurer on inquiry 
concerning the applicant’s insurability.’® 
If this permits the inference that a 
duty to use care does exist—a propo- 
sition not explicitly set forth by the 
court—insurers well reflect on 
what standards this or other courts 
might have in mind. With the multi- 
tude of accidents and traffic violations 


may 


recorded in this country, whom car- 
riers may safely insure, without the 
risk of liability under a duty of this 
kind, is hard to envision. It would 
small 
certained after a lengthy and costly 
Nor is it clear 


seem to be a very group, as- 
investigati\ e process. 
why a person’s driving should entitle 
any member (at least nonguests of in- 
sured) of the public to “rely” on his 
insured status. Is it that they have 
a right to be less careful if assured 
of compensation? If the argument 
proposed by the third parties in this 
case is ever adopted, supporters there- 
of may well be asked why a state should 
not be held responsible for licensing 
many drivers who today are licensed, 
or for that matter, why a state should 
not be responsible for the financial in- 
tegrity of an auto liability insurer 
which it permits to issue policies to 


insureds upon whose financial respon- 


shoes of the named insured. This position, 
it is submitted, is more appropriate to an 
effort the third party might make to raise 
an estoppel or waiver, than it is to his con- 
tention that a duty of care in issuance ran 
to him independently. 
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sibility, according to the argument, 
The 
but 


Was 


the public has a right to rely. 
the 


seems more significant 


case reached right result, 
‘or what 


left unsaid. 


Policy Interpretations 


Automobile.—Courts discover 


biguities in insurance policies so gin- 


am- 


gerly that, measured by solid contract 
law and good grammar, some decisions 
appear a bit 
comic 


almost 
automobile la 
bility policy to cover death inflicted 
by the insured who fired at deer while 


licentious. An 


case held an 


resting the muzzle of his gun on the 
The hunter’s aim was 
so poor that the bullet tore through 
the roof, was deflected, and hit and 
killed his companion seated in the 


roof of his car. 


front right seat. “It is unquestionably 
true,” the court said, “that in the ordi 
nary sense of the words ... death was 
‘caused by accident 
of the 


arising out 
use of the automobile.’ ”’ *' 


In the early morning hours of De- 
cember 30, 1957, 16-year-old Christine 
Nystrom made news by stealing an 
unattended automobile, and fatally in- 
juring the plaintiff's husband as she 
crashed into his car while police pur- 
sued her through Westchester County. 
Plaintiff sought to satisfy in part its 
$125,000 judgment against Christine 
out of a family policy issued to the 
delinquent minor’s mother on the 
family car owned by Mrs. Nystrom. 
That policy insured: 

“(a) With 


automobile, 


respect to the owned 
(1) the named insured 
and any resident of the same house- 
hold, (2) any other person using such 
automobile, provided the actual use 
thereof is with the permission of the 


* Fidelity & Casualty Company v. Lott, 18 
AUTOMOBILE CASES (2d) 942, 273 F. 2d 500, 
502 (CA-5, 1960). 

1 Sperling v. Great American Indemnity 
Company, 17 AutoMosILE Cases (2d) 1239, 


7 N. Y. 2d 442, 446, 166 N. E. 2d 482, 484, 
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named insured; (b) With respect to a 
non-owned automobile, (1) the named 
insured, (2) any relative, but only 
with respect to a private passenger 
automobile or trailer not regularly 
furnished for the use of such relative 


These clauses limited coverage of a 
relative to private passenger cars not 
regularly furnished for his or her 
use, and the question was whether 
the stolen car was furnished so that 
the liability arising out of the injury 
inflicted with it came within the policy 


terms. 


The Court of Appeals of New York 
resolved this question against the in- 
surer, by noting that as to owned 
vehicles permission was_ required, 
whereas no such condition appeared 
in the clause pertaining to nonowned 
vehicles. Of course, the insurer argued 
that “furnished” implied 
with consent and permission. 


furnished 

But the 
court thought otherwise, saying that 
it would not inject a clause into the 
policy or make a new contract for the 
protection of the insurer. “The ex- 
clusion of coverage for relatives driv- 
ing nonowned automobiles was, by its 
with regularity of 
use, not permissiveness of use, and was 


terms, concerned 
designed to protect the company from 
being subjected ‘to greatly added risk 
without the payment of additional 
premiums ... .”* The dissent 
rather succinctly argued that “not 
regularly furnished” hardly differs 
from “occasionally furnished,” and 
that not only does “furnished” carry 
with it the idea of permissive use, but 
further, a stolen car is neither “fur- 
nished,” nor operated with permission, 


express or implied. The case is of 


significance for purposes of redrafting 


199 N. Y. S. 2d 465, 468 (1960) (Court’s em- 
phasis omitted). 

“Cases cited at footnote 21, at p. 448, 
166 N. E. 2d, at p. 485, 199 N. Y. S. 2d, 
at p. 469. 





the nonowned automobile clause of 
some policies to exclude the type of 


loss which occurred here. 


Fire and Casualty. 
dents by counting claimants * 


Counting acci- 
to de 
termine the maximum liability of an 
the property 
damage liability clause could be dis 
astrous to an insurer and certainly 


insurer under typical 


would perpetrate a major revision of 
underwriting consideration in liability 
insurance. Just what, for example, 
“$50,000, each accident” means is not 
quite clear, for though it is easy to 
y that an unusual 
and unexpected event when the in 
the 
singular or in the plural is a decision 


say accident is an 


juries are many, to view it in 


of real significance. Cases have deter- 
mined the plurality of “accident” by 


ascertaining the number of causes. 
One proximate cause equals one acci- 
dent.*4 The 


the cause than the event, a weak point 


referrant here is more 


of the rule because without an injury 
there is at least no compensable acci- 
dent. A famous 1955 case ** held that 
but one accident occurred when mul- 
tiple lost the 


owners property on 


derailment of a freight train. 
Several years ago, a case *° in point 
began its progress through the New 


\ ork 


run 


courts, 
the 


sureds were engaged to extend sub 


finally completing its 


near end of 1959. The in 


way platforms and by 


sumed liability for damage to abutting 


contract as 


adjacent and overhead property. Policy 
uth Staffordshire Tramways Company 
v. Sickness Accident As ciation, 
1 QO. B. 402 (C. A.) [1891] 
‘Hyer v. Inter-Insurance Exchange, 
App. 343, 246 P. 1055 (1926) 
~ St. Paul-Mercury Indemnity Company 7 
Rutland, 225 F. 2d 689 (CA-5, 1955). 
Arthur A 
nity Insurance Company of 
i ie ee gee 
N. Y. S. 2d (1959), affirming 6 App. 
Div. 2d 97, 10 Frere anp Casuatty C 
309, 175 N. Y. S. 2d 414 


77 Cal 


Indem 
America, 
704, 196 


Johnson Corporation % 
North 
164 N. E. 2d 
678 
ASES 
IIR 


Case cited at ootnote c Pp 


N. E. 2d at p. 707, >. 20; at 


164 
432 


$50,000 


aggregate 
t 


each accident, 
operations. \ 
emporary protecting walls 


limits were 
$100,000 

and 
were built along the front of adjacent 


trench 
buildings. During a heavy rainfall, 
water poured into the trench and tore 
through first one protecting wall and 
into the basement of the building, and 
about one hour later through a second 
wall and into another basement. In 
affirming the appellate division hold 
ing that two accidents took place, the 
court of appeals brushed aside any 
number-of-claimants or number-of-acts 
tests, and said that the separation in 
time and the fact that the collapse 
contribute to the 
other led to the 


one, 


of one wall did not 
the 
two, 


destruction of 


conclusion that not accl 


dents took place. Each injury was 
“an event of an unfortunate character 
that [took] place without fore 


sight or expec tation.” 7? 


The nature of this problem has led 
to the insertion into property damage 
liability coverage of a clause typified 
by that litigated in Travelers Indem 
nity Company v England Box 
AND CASUALTY 


ew 
FIR 


, which read: 


Company,** 10 
Cases 277 

“The limit of property damage lia 
bility the 


applicable to ‘each accident’ is the 


stated in declarations as 
total limit of the company’s liability 
for all damage arising out of injury 
to or destruction of all property of one 
or more persons or organizations, in 
p. O83 
from the lower court’s 


But see the following quotation 
“A different 


blow of a 


opinion: 


result would ensue if a single 


pickaxe by one of the plaintiff's workmen 
d a water main, resulting in the 


the lobbies of both buildings 


had destroys 
inundation of 
with consequent damage. In such a case 
there would have been but one accident and 
one operation under the policy, despite the 
fact that separate buildings were 

6 App. Div. 2d, at p 
S. 2d, at p. 422 
7 


A 2d 765, 766 (N. H.. 


involved 
es 104, 175 
N. ¥ 


845 


1960) 


1LJ— June, 1961 





cluding the loss of use thereof, as the and crackings caused by usual pat 
result of any 1e accident.” terns of settling. 


How much clarity is accomplished The rule of construing ambiguities 


by this phrasing is conjectural, for it, against the insurer did not result in 


too, carries with it the “each” or “one coverage in a significant decision in a 


accident” definition problem. In the declaratory judgment action involy 
New England Box decision, the New’ ing the exclusionary clause provid 


Ing 
Hampshire Supreme Court ruled that that a fire policy did not apply t 
damage to multiple property owners property sold after relinquishment of 
from the spreading of a negligently possession. The goods sold had 
kindled fire resulted in but one acci- been delivered to a carrier under a bill 


dent. That this, the court said, was of lading consigned to the purchase 


the intent of the parties was indicated “Possession” is, of course, most am 


from the “express if somewhat tauto biguous, and much legal authority 
logical provision that the limit ‘$25,000 was cited to prove it. Almost iron 


each accident’ should be the ‘total cally, the court restated the familiar 


limit’ for all damages for injury of refrain that ambiguity for purposes of 
‘all property of One or more persons an insurance policy is established by 


...as the result of any one accident.’”’*? a layman’s conception of a term and 


t 


then added that the actual-constru 
What constitutes a collapse ot a ; ry it the ictual-constru 
. - tive dichotomy applie to “posses 
building under the terms of a fire aay ly applied t 


sion’ was a legal creation, and that 


policy has received somewhat liberal 


‘ om » delivery to a carrier consigned to a 
interpretation recently. Collapse . Pare 

: vurchaser clearly was, in lay terms, 
is one of those words which might I - - 


relinquishment of possession. Empha 


~ 


include everything from a_ sudden, 


‘ -] ] . 4 
sis was also placed on the accompany 
total destruction to a gradual crack saith a eee 


; ing phrase, “except equipmen , 
ing seriously weakening a wall. In ‘78 1 hi — am 


— . ther . ‘rtv rente - located 
a case of first impression,”® the Wis- ~ her property rented to or located 


. . for the us f others | ot sold.” 
consin Supreme Court followed two Tor he use of ther ut not id, 


~h the court sai ould have beet 
recent cases construing the term to which the court said would have bes 


include a bulging and cracking, with rendered redundant by any other re 


. : sul t S cnoocectinge a a 
out any falling, which materially im ult, thu uggesting tha n had 


pairs a wall’s basic structure." The the consignment been to the insured, 
lenkins case qualifies the test by re this court would have reached the 


1 


. - ~ ie 1 My S1On 
quiring an unusual cause unforeseen ame conclusion, 


at the time of entering the contract, Life, Health, and Accident.— Here 
thus ruling out, presumably, bulgings the cases were the run-of-the-mill 


ay A 2a. »s, 768-769 vor ave lire Insuran Company 7% 
“accident” 1 Is definitic ot only to d Vhaley “IRE AND CaAsuaLty Cases 200, 
termine hoy occurred, but also to é az , 1959) (by implica 
ascertain when o1 r|i ne inter ion); Jenkins v. United States Fire Insuran 
esting cé hel | lamag » Surrounding RS an _ 347 74 417 (1959) 
property ised and i , vibratio enera ui mpan f Ameri 
ase oO onia fumes. powder and ca Film _ 10 Fire AND CASUA 
from explosio1 used in < I \S 278 F. 2d 161 (CA-9, 1960). For 
ant was a nuisance, not an vithin n I il he scope of ‘contri * 
1e terms of liability policy ica ast auto liability, see Southwe 
alt, C ompan Z V inne ta karm Bhi 1 mpany 7 Vational Surety ¢ 
ice, 2 2d 686 (CA-8. 1959) ; 1 545 (CA-5, 1960): 
"Bradish v. Britis 1 ual 
Company, 10 FirE AND CASUALTY CASES 37], Insuran 


9 Wis. 2d 601, 101 N. W. 2d 814 (1960) 1960) 
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variety. It was the suicide clause applying the New York rule to a 
which was involved in perhaps the policy issued to a New York resident 
most interesting case of this group. who applied for and paid the initial 
In New York, a life policy provision premium in Massachusetts.** A group- 
limiting benefits to a return of prem- ing of the significant facts led the 
iums in case of death by suicide while court to conclude that the internal 
sane or insane is void to the extent law of the forum applied, and it re 
that it includes death self-inflicted jected the defense argument that in 
while insane \Whether this applies terpreting the New York statute to 
to a policy contracted and paid for apply to a policy entered elsewhere 
elsewhere is a choice of law problem rendered it unconstitutional. 


which the Second Circuit resolved by [The End] 
SUMMER ACCIDENT TOLL PREDICTION 


The Institute of Life Insurance warns that between 30,000 and 
35,000 persons in the United States may die in accidents this summer 
unless Americans put more emphasis on safety during the 1961 vaca 
tion season 

The Institute predicts that, if recent trends in summer accidents 
hold true this year, trafic accidents alone may take the lives of about 
13,000 persons during June, July, August and September. This means 
about two out of every five accidental deaths would be caused on the 
nation’s streets and highways. Three out of five fatalities would be 
due to a wide variety of nonvehicular accidents. 

The estimates are that life insurance companies may pay more 
than $100,000,000 in death claims arising from accidents this summer. 
But Holgar J. Johnson, president of the Institute, pointed out that 
“dollars can never compensate for the grief and suffering that these 
statistics represent. And the worst tragedy of all is that not a single 
one of these deaths really has to happen. With a little more caution 
and foresight, we could reverse the statistics and drastically reduce 
this unnecessary waste of human life. We could make this the safest 
summer on record.” 

\ccording to the Institute, home is the second most dangerous 
place to be this summer—second only to the street or highway. About 
8,000 persons may be killed by accidents occurring at home, about 


one-third of them by accidental falls. Falls of all types—indoors, out 


doors, at home and away from home—may take a total of nearly 6,000 
lives during the summer, or more than any other type of nontraffic 
accident. 

Total accidental deaths normally run between 4 and 8 per cent 
higher during the summer months than during other seasons of the 
year. One of the steepest rises occurs in fatal accidents in or on the 
water. About 60 per cent of all drownings occur between June and 
September. This summer, drownings will likely take well over 3,000 
lives—more than half of them among persons under 20 years of age. 


“Franklin v. John Hancock Mutual Life *Zogg v. Penn Mutual Life Insurance 
Insurance Company, 298 N. Y. 81, 80 N. E. Company, 4 Lire Cases (2d) 857, 276 F. 2d 
2d 746 (1948) interpreting New York Insur- 861 (CA-2, 1960) 
ance Law, Sec. 155 (Supp. 1960) "See Clay v. Sun Insurance Office, Ltd., 

363 U.S. 207 (1960) 
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NEGLIGENCE 

Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Fall On Church Steps— 
Safe Place Statute 


Notwithstanding the fact that the su- 
preme court of the state had held in 
a prior case that the steps of a church 
were not subject to the safe place 
statute, the defendant religious corpo- 
ration was denied its motion for sum- 
mary judgment against parties injured 
on the steps of its church. Whether 
or not the steps were a part of the 
‘‘structure’’ was held to be a matter of 
fact. Wisconsin. 


This appeal was taken to the Wis- 
consin Supreme Court from an order 
of the trial court denying summary 
judgment in favor of the defendant 
church, resisting the claims of 
plaintiffs who slipped and injured 
themselves on the church steps after 


two 


services on Christmas, 1956. The ac- 
tions were based upon the Wisconsin 
safe place statute, as it existed in 1956, 
requiring safe maintenance of a public 
building by its owner. A public build 


Negligence 


OVS, 


GD Shae EPIL SD 


ing was defined as “any structure” 
used as a place of resort, assemblage, 


traffic or use by the public. 


The defendant contended that, as a 
matter of law, the safe place statute 
did not apply to the stairway where 
the plaintiffs fell because the stairway 
not a “structure,” 

judicial 


was according to 
the 


In support 


prior constructions of 
language in the statute. 
of this the 


church cited and relied on a number 


defense, owners of the 
of previous rulings by the state su- 


preme court to the effect that struc 
tures on the outside of a public building 
were not to be included in the statu- 
tory category of public buildings, and 
that hence the church stairway was 


not properly subject to safe place 


maintenance. In particular, the defend- 
Meyers v. St. Bernard’s 
Congregation, 4 NEGLIGENCE CASES 
(2d) 242, 67 N. W. 2d 302. 


plaintiff was injured on a “concourse” 


ant relied on 


Here the 
midway between two flights of con- 


The 


concourse 


determined 
the 
was 


crete steps. court 
that the 


pose of a 


served pur- 


sidewalk and not an 
integral part of the edifice. In the 


present case, however, the court would 


435 





not say as a matter of law that the 


stairway was another sidewalk: 


“In the case at bar, the photographs 
attached to defendant’s affidavits show 
an entry platform immediately adja 
cent to the main door of the church, 
which platform is enclosed by a root 
conforming to the architectural style 
of the church itself. One of plaintiffs’ 
affidavits asserts that the platform 1s 
reinforcing steel rods 
enter the the 

Plaintitts’ brief says that the 
the platform 
The affidavit does 
the fact but the 


connected by 


which foundation of 


church. 


foundation and were 


poured as a unit. 


not say this was 


complaints allege that the steps are 


part of the church and 


well establish it.” 


an integral 
testimony may 
In 1957, the 


litigation, the legislature amended the 


after accident under 
safe place statute so as to bring ex 
terior porches, approaches and steps 
within the scope of “public building.” 
The defendant argued, without suc- 
cess, that the enactment of the amend- 
ment showed that prior to 1957 the 
steps were not to be considered a part 
of the building. The court dismissed 


this interpretation: 


“Only testimony, not yet at hand, 
respecting the integration of the steps 
the church structure 
determine whether at the 
place of the accident the steps were 
an integral part of the public building 


and, consequently, whether the safe 


with main can 


time and 


place statute, before amended, apply 
ing to public buildings did or did not 
apply to the steps.” 

\s to the statement by one of the 
plaintiffs at a pretrial examination 
that he fell because of the slippery 
condition of the steps, the court did 
not apply the statement against the 
litigable allegations of the complaint, 
namely, that defective steps and hand 
rails caused the injuries.—Hintz et al 
v. Zion Evangelical United Brethren 
Church. Wisconsin Supreme Court. 
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May 2, 1961. 12 NEGLIGENCE CAsEs 


(2d) 1003. 


Damages Excessive— 
Mathematical Formula Employed 


An award of $150,000 for loss of sup- 
port to the widow of a successful oil 
man, killed at a drilling site, was re- 
duced to $40,000 when it was shown 
that the trial judge had used a mathe- 
matical formula based on the dece- 
dent's average income to determine the 
widow's recompense. Louisiana. 


The plaintiff's husband was killed 
at the defendant oil company’s drill 
ing site, and the court found that the 
death had the 
negligence of the defendant’s employees. 
half of the 
average income multiplied by his life 
per 


been occasioned by 


Taking one decedent's 


expectancy (and discounted at 5 
cent annually), the judge arrived at a 
figure of $150,000 as the measure of 
the plaintiff's loss of support. Total 
awards to the plaintiff and her three 
infant children reached nearly $220,000. 
The court the 
defendant's liability and the amount 
of the judgments, and the Louisiana 
Supreme Court accepted the appeal 


of appeals affirmed 


for certification as to the quantum for 
ke SS of suppe rt, $150,000. 


Ruling first on the rationale behind 
the trial 
preme court declared that “the method 
using almost entirely 
formula in caleu 


court’s assessment, the su 


or system of 
such mathematical 
lating the support element of dam 
ages, as well as the Court of Appeal 
decisions in which it was developed 
, was specifically denounced by us 
in McFarland et al. v. Illinois Central 
Railroad Company [127 S. 2d 183].... 
| Prior decisions] make it clear that in 
fixing a loss of support award for the 
widow the court endeavors to deter- 
mine what she might reasonably have 
expected to receive from her husband 
in the future, it realizing all the while 
that the proper amount 
computed with mathematical exacti- 


cannot be 
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tude... . The husband’s earning capac 
ity and age, it is noted, are but two of the 
many factors to be considered in deter 
mining the amount of the loss.” 
Most of the record in the present 
case consisted of testimony by the 
decedent’s father, who had started his 
independent 


son in business as an 


lease broker. The decedent’s income 
had been substantial for the few years 
he had the business, but it 
had been decreasing. At the time of 


spent in 
his death, his principal emolument 
came from four active wells for which 
he held a one-fourth 
“farm-out”’ 
fied that 

hausted within two to six years from 
the death. He said that 
the decedent’s share of the total future 


interest in a 
lease. A geologist testi 


these wells would be ex 


decedent's 


production to be reasonably expected 
the had a net f 
approximately $66,000. [Tor this reason 
the held that “the 
abused his discretion in assuming that 
the the 
award in question would continue for 

The court 
estimate of 


from wells worth of 


court trial judge 


income used as a basis for 
a period of 30 years.” 
credited the defense’s 
ot $30.000 as the 


of maintenance. 


fair amount for loss 
\dding to 
consideration of certain royalties due 
the decedent, the court granted $40,000 
to the plaintiff for such loss, reducing 
her total recovery $161,243.45 
to $51,243.45. 


Justice 


this a 


from 


Hawthorne dissented from 
the majority opinion for two reasons: 
that the court of appeals had not ap 
plied the trial judge’s formula when 
it affirmed the amount of the damages, 
but had concluded that the trial judge 


had 


riving at 


abused his discretion in ar 
the and that the 
present court had been unduly atten 
tive to the 
major source of income at the time of 


not 
Sum, 


evidence that the decedent’s 


his death would be exhausted within 
six years. “\Vhen the majority re 
the award ... it must 
that [the decedent] 


remained the 


have 
would 


duced 
assumed 
rest of his 


have idle 


Negligence 


natural life and would have received 
no income from any other source, in 
spite of the fact that when he died, 
he had for some time been a success 
ful operator in his chosen line of work 
.... Lo say that the wife has 
been deprived of only about $1000.00 
a year over the 30 years of her hus- 


band’s working life expectancy seems 


to me to be unrealistic 

Justice Sanders also dissented, on 
the ground that no abuse of discretion 
had been demonstrated : “In my opinion, 
the controlling principle in this case 
is that if the end result is proper and 
within the range of sound discretion, 
the mere reference to a formula by the 
trial judge does not vitiate the award.” 

Pennington et al. v. Justiss-Mears Oil 
Company, Inc., et al. Louisiana Su 
preme Court. April 24, 1961. 12 
NEGLIGENCE CASEs (2d) 986. 


Short Short: 


The Wisconsin Supreme Court clar 


Wisconsin 


ified its decision of January 10, 1961, 
abolishing tort immunity for chari 
table hospitals (12 NEGLIGENCE CASES 
(2d) 118; reported in THe INSURANCI 
LAW JOURNAL for March, 1961, at page 
177). 

original 


the filing of our 


opinion herein, it has been called to 


“Since 


our attention that the Michigan court 
in Parker v. Port Huron Hospital |11 
NEGLIGENCE Cases (2d) 942; reported 
in THE INSURANCE LAW JOURNAL for 
November, 1960, at page 742], in abol 
ishing the rule of charitable immunity 
accorded to Michigan charitable hos 
pitals, made such ruling prospective from 
the date of the fling of the decision ex 
cept that 1t was immediately made ap 
plicable to the case therein decided. . . 

“The same considerations of public 
policy moves us to do likewise.” 

Kojis v. Doctors Hospital. Wisconsin 
Supreme Court. February 3, 1961. 12 
NEGLIGENCE CAsEs (2d) 424; 
opinion: 12 NEGLIGENCE C 
118. 


original 
( 2d ) 


ASES 
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PRODUCT LIABLITY 
Summaries of Selected Decisions 


Reported in This Field 


Sulky Rider Injured— 
Breach of Warranty 


The plaintiff, injured in the collapse of 
a riding sulky, could not sustain an ac- 
tion on implied warranty because of 
lack of privity. The Florida Supreme 
Court disagreed with the court of ap- 
peals that privity was not essential to 
recovery in the case. 


The 
county 


the 
plied warranty of fitness. The defend 


plaintiff, an 
school board in 


employee of a 
Florida, sued 
defendant for breach of an im- 
ant, a retailer, sold the school board 
Riding Sulky, 
built to 
\fter sey 
eral months of use, the frame of one 
of the the 
The 


plaintiff, and he 


“Four, King O-Lawn 
type seat[s| 
the board's specifications. 


bucket 


sulkies collapsed under 


was injured. 


collapse was evidently due to metal 
fatigue occasioned by a latent defect. 
The jury verdict for the plaintiff was 
reversed in the court of appeals. The 


Florida 


present case. 


Supreme Court heard the 


The court emphasized three salient 
and controlling facts in the case at 
bar: the plaintiff was attempting to 
recover under implied warranty, not 
negligence; the riding sulky was “no 
dangerous instrumentality, 
like an automobile or airplane; the 
was brought the re 
tailer, not the manufacturer. 


way a 


action against 


In a mistaken reliance on prior 
decisions, the court of appeals, while 
dismissing the plaintiff's action, had 
appeared to conclude that privity was 
not an essential to his case. The ci- 
tations behind that both 
involved the liability of a manufac 
turer to one who purchased the prod 


ucts through a middleman. The court 
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conclusion 


reaffirmed that “[s]ubject to limited 
exceptions . . , a retailer is liable 
only to his customer when the effort 
is made to impose upon him the strict 
absolute liability implicit in a 
The exceptions occur in 


and 
warranty.’ 
the case of a dangerous instrumen 
tality or The 
plaintiff's precedents all involved suits 
by the immediate customer of a re 


defective foodstufts. 


tailer. Two of them concerned unfit 
and a third was based on 


proved privity. 


f ” rdstuftts 


The gist of the lower court’s hold- 
“to the effect that proof of 
actual or implied knowledge of a de- 
the part of a 
sential to his liability on an implied 


ing was 


fect on retailer is es 
warranty in an action brought by one 
other than the purchaser. The court 
Sis- 


Here again we 


of appeal relied upon Lambert v 
trunk, [58 S. 2d 434]. 
think its confidence was misplaced for 
Lambert in 
volved a direct purchaser-seller situ 
ation in which the purchaser had an 
opportunity equal to that of the seller 
to inspect the item purchase. It did 
third party effort to 


warranty responsi 


the simple reason that 


not involve a 
impose implied 
bility on a retailer.” 

The present court, in spite of the 
deficiencies in the court of appeal’s 
rationale, affirmed that court’s judg 
ment that the plaintiff cause could 
not be carried on a theory of con 
tract. His proper action was in tort 
for negligence, in which it would be 
that the 
known of the 

the product. 
There is no breach of warranty with- 
“This is the rule for the 
a warranty is essentially 


necessary to retailer 
should have 


condition of 


pre ve 
knew or 
defective 


out privity: 
that 
an aspect of a 
ship and will not generally be implied 


reason 
contractual relation 
absent such a relationship between 
the parties. Unless one of the stated 
exceptions exists the injured user of 
a commodity who is not in privity 
with the retailer is relegated to an 


I1LJ— June, 1961 





action for negligence which in turn 
requires allegation and proof of fault 
from the 

an implied warranty.” 
Hector Supply Company. 
Supreme Court. March 22 


as distinguished absolute 
liability of 
Carter v 
Florida 
1961. 


Steering Mechanism Breaks— 
Manufacturer's Negligence 


In the face of expert testimony as to 
the enormous resistance to stress in the 
steering assembly of a tractor, com- 
petent evidence was adduced, and 
accepted by a jury, that the tractor 
went out of control because of a break 
in the steering mechanism. Missouri. 


Suit for damages and personal in 
jury was brought by the plaintiff on 
behalf of his Son, a bal y, injured ina 

the defendant’s 
the-road tractor, operating without a 
trailer. The 
the tractor, in 
against the 
Verdicts in the trial 
the infant plaintiff in the 
amount of $3,000 and the driver of 
the tractor with $4,000, both as against 
the manufacturer. The plaintiff and 
third-party defendant appealed to the 
present Kansas City Court of Appeals. 


collision with over 


owner and operator of 


turn, brought suit 
manufacturer for his 
injuries, court 


favored 


Evidence at the trial disclosed that 
the defendant driver was proceeding 
south on a stretch of 


near Platte City. It 


high 
was an Au 


straight 
way ' 
gust afternoon, the road was dry and 
visibility was good \s he crossed 
the : 
driver of 


summit of a 
the 
tiff’s car, northbound, at 


gentle grade, the 


tractor saw the plain 
the crest of 
a similar grade 500 feet ahead. Both 
vehicles were descending, the tractor 
at a speed of from 45 to 55 miles per 
The testified that the 


road was rough and that his lane was 


hour. driver 
only nine feet wide. The tractor was 
eight feet wide \s the 
proached the plaintiff’s car 
fendant, who 
and 


tractor ap 
the de 
with the 
the maneuvers needful to 


was familiar 


road 


Product Liability 


negotiate the pass, brought his vehi 
cle to the lip of the embankment, four 
to six and the 
began to climb it, as they had a tend 
ency to do. To correct this action, the 
driver usually eased to the left and 
let the tractor drift to the center line. 


inches high, wheels 


This time the tractor jumped to the 
right, back upon the lip, the steering 
wheel, “just went slack,” and the 


tractor jumped to the left and 
the plaintiff’s lane. The driver main 
tained that he 
the vehicle 


into 
had no control over 
the wheel lost its 
purchase, that he was thrown against 


after 


something and did not recover con 
the truck had come 
in some trees. The defendant 


sciousness until 
to rest 
had been operating the tractor for 
three months prior to the accident 
and had never had any trouble with 
the steering. 


The defendant manufacturer asserted 
the driver’s negligence as the cause 
of the accident and insisted that the 
breakage of a ball stud in the steering 
apparatus was caused by the truck’s 
collision with (1) the plaintiff's auto 
2) the trees. Corroborat 
ing the theory was the testimony of 
and 


mobile or ( 


engineers, metallurgists crafts 


men of the defendant. 


decided that, while the 
expert testimony of the manufacturer 


The court 


was substantial toward proving that 
the stud broke after or at the moment 
of the collision, a jury could have 
found that, had the manufacturer 
employed the standard method, there 
could This 
last conclusion necessarily implied a 
belief that the stud broke and pulled 
out of the lever before the collision, 
an inference competently 


have been no collision. 


supported 
by the testimony of the tractor-drive1 
and of the driver of the car behind 
credited the driver's 
version, and its judgment prevailed 

Clark et al. v. Zuzich Truck 
et al. Kansas City Court of 
February 6, 1961. 


him. The jury 


Lines 


\ppeais 
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FIRE 
Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Liability Insurance— 
‘Additional Interest’’ 


The subrogee insurer of a lumber com- 
pany extracted defrayment of its set- 
tlement of the company’s wrongful 
death liability from the insurer of a 
construction company, employed by the 
lumber company, carrying an ‘‘addi- 
tional interest’’ endorsement in its lia- 
bility insurance. Ninth Circuit. 


This action was brought by one in 
surer against another for reimburse 
ment of 
death. 


a settled claim for wrongful 


The plaintiff insurer issued a policy 
of liability insurance to a lumber com 
pany in 1956. The policy contained 
an “other insurance” There 
after the insured contracted with the 
defendant’s insured for the construc 
tion of a building. The 
policy also contained an 


clause. 


defendant’s 
“other in 
surance” provision. 


On January 30, 1958, an employee 
of the defendant’s insured was killed 
at the building site by a crane being 
used by the lumber company in its 
logging operations. The plaintiff set 
tled the claim for $30,000, and in so 
doing incurred attorneys’ fees and 
expenses in the sum of $2,347.39. 


Judgment was entered for the plain- 
tiff for 8/13 prorated reimbursement, 
according to the bodily injury limits 
of the respective policies, a similar 
portion for attorneys’ fees, and an 
award for the expense of prosecuting 
The de 


the action for reimbursement. 


fendant appealed to the present court, 


and the plaintiff requested, without 
appeal, an additional award for attor- 
ney s’ fees. 
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The defendant argued that the plain 
tiff’s insured was not covered by the 
The “additional 


interest” endorsement of that policy 


contractor’s policy. 


provided coverage for a company if 
it is an owner or lessee of real estate 
for whom the insured per- 
formed operations under contract. But 


pre yperty 


the provision restricts the coverage 
afforded [the 
insured] or its subcontractors.” The 
plaintiff rejoined that the effect of the 


“to the operations of 


restriction is merely to limit the addi 
tional interest’s coverage to accidents 
which would not 
for the fact that 
gaged in construction work for that 


have occurred but 


the insured was en 


interest. The decedent, according to 


the plaintiff, would not have been 


killed had he not been engaged in the 
Sos 


building operations carried on by the 


defendant’s insured. The present cir- 
ruled that, the re 
limits coverage “to the 
operations” and not to accidents caused 


cuit court since 


striction 


by the operations of the insured, the 
plaintiff's point was well taken and 
the verdict could not be disturbed. 

In the matter of attorneys’ fees, 
evidence showed that the plaintiff had 
sought to have the defendant assume 
the defense of the death action, but 
the latter declined to do so. Since the 
plaintiff proceeded to defend its in 
sured, the defendant maintained that 
it is not entitled to contribution. 


The Oregon rule was propounded 
in Oregon Automobile Insurance Com- 
pany v. United States Fidelity and 
Guaranty Company, 195 F. 2d 958, that 
when two policies carry smilar “other 
insurance” provisions, they are to be 
held mutually repugnant and hence 
to be The 
held that a “proration is to be applied 


disregarded. court there 


in respect to both damages and of 
the expense of defending the suit.” 
Said the present court: " | lf a com 
parison of policy limits is an equitable 
basis for prorating damage liability, 
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it provides like justification for a sim- 
The 


these 


ilar proration of suit expenses. 
indications are that in Oregon 
equitable considerations outweigh the 
considerations 


somewhat technical 


which have led to a different result 
in the cited cases involving the law 
of other states.” 

The plaintiff was therefore entitled 
to the reimbursement awarded in the 
entitled 
the 


which is claimed by 


district court, but it was not 
to the expenses ot pressing for 
reimbursement 
the statute endowing litigant-insureds 
with rights of recovery against their 

within 


Ene 


does to the 


failure 


(ORS 


insurers for 
six months 
section, referring as it 
failure to make ‘settlement,’ 


to contemplate a controversy directly 


appears 


between an insured and his insurer.” 

General Accident Fire & Life Assur 
ance ( ontinental 
Casualty Company. United States Court 
of Appeals for the Ninth Circuit. Feb 
LO Firt 


or porati Hl, td a 


ruary 27, 1961. AND CASUALTY 


Cases 738. 


Hostile Fire Precedes Explosion— 
Insurer Liable for All Losses 


Although coverage was excluded from 
losses due to explosion, the insurer was 
held liable for the total destruction of 
the insured’s building when the jury 
found from a sufficiency of evidence 
that a hostile fire preceded the ex- 
plosion. Virginia. 


the 
defendant from losses by fire, except 


The plaintiff was insured by 


ing losses incurred “[a]s a result of 


explosion or unless fire 
and in that 


only.” 


riot, ensue, 


event for loss by fire 


On the night.of June 26, 1957, a 
man entered the-plaintiff’s building, a 
fruit 
hung a load of bananas in the second 


wholesale storage house, and 


of six rooms. These rooms 


storage 


were equipped for refrigeration or 


Fire and Casualty 


in the room 


ripening. The man lighted a gas jet 
| 


the ri ening 
buildin + He 


‘ 
> 
lhe 
| 


to begin 
left the 
returned at 5:00 a. m. the fol 
detected the 
escaping gas in the second room. He 


process and 
owing 
morning and odor of 
turned on the electric light, found the 
gas jet open but not lighted, turned 
it off, left the door 


and inspected the other rooms. 


inches ajar 
\fter 


an hour of working in the building, 


a few 


the man returned to the second room 
to read the temperature from a therm 
ometer suspended in the center of the 
room. He turned on an electric light 
by means of a switch in the hallway, 
entered about eight feet into the room, 
the 


looked 


and saw a fire burning above 


bunched bananas. It 


Just like 


thickly 
“Trled 


other ordinary 


a regular fire, 
Like you 
The explosion 


any 
fire. burn 
wood, or anything.” 
took place before he could leave the 
room, and he suffered burns. 
When he regained 


out of the 


severe 
consciousness he 
managed to get building. 
Ten weeks in the hospital and nine 
weeks of out-patient treatment were 
needed to restore the delivery man, 
whose doctor testified that his injuries 
were the result of fire and not explo 
sion, 

The plaintiff's expert testified that 
the fire described by the delivery man 
was a gaseous fire, substantially the 
same as “a fire of wood, or coal, or 
any other combustible material,” that 
the fire was not an explosion and 
would not have caused an explosion 
unless the air pressure had been in 
creased. The Battalion Chief respond 
ing to the alarm found the building 
but he could find no 


fire until the upper portion flared up 


in “shambles,” 


again, about an hour after he came on 
the scene. Witnesses and photographs 
attested the total destruction of the 
property. 

The trial court instructed the jury, 
that if they that 
the insured had proved by 


in part, believed 


a prepond 
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erance of the evidence that a hostile 
fire preceded the explosion, then she 
was entitled to recover the combined 
but if 
she failed to acquit herself of that 
burden of proof, she was entitled to 
the 
followed the explosion. The jury re- 
turned in favor of the plaintiff and 
total The 
appeal heard in the 
Virginia Supreme Court of Appeals. 

To this court, the question 
whether a hostile fire pre-existed the 


losses of fire and explosion; 


damages caused by fire which 


awarded her indemnity. 


insurer's was 


Was 


explosion or whether the explosion 
occurred when the delivery man 
flicked on the electric switch prior to 


entering the storage room for the 


second time. It was a question of 
fact, for a jury to determine. The in- 
jured man’s testimony showed that 
there was a time lapse between his 
turning on the light from the hall and 
the explosion which enveloped him 
he could the 
room. Further, “[t|he severity of his 
burns showed that [the delivery man] 
must have been subjected to exposure 


before leave 


storage 


to the fire for an appreciable period 
of time.” 

Affirming the verdict for the in- 
sured, the supreme court decided that 
“the evidence and the reasonable in- 
ferences deducible therefrom were 
sufficient to justify the verdict of the 
jury in finding that a hostile fire pre- 
ceded and resulted in the explosion, 
and that the fire, the explosion, and 
the fire which followed together caused 
the destruction of the building. 

“We find no prejudicial error in the 
court’s instructions. The insurer had 
had a fair and impartial trial, and the 
judgment of the trial court is affirmed.” 

Merrimack Mutual Fire 
Company v. Lanasa. Virginia Supreme 
Court of Appeals. March 6, 1961. 10 
FIRE AND CasuaLty Cases 725. 
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Insured Killed Attempting a Burglary 
—Not Accidental Means 


When the insured, attempting the bur- 
glary of a store, was killed by the acci- 
dental discharge of a weapon in the 
hands of the storeowner, the court held 
that the death was not caused by acci- 
dental means because the danger was 
foreseeable in such an_ enterprise. 
North Carolina. 


beneficiary of a 
policy issued by the defendant insurer 
to her son. The insured came to his 
death when, on the night of March 14, 
1959, he tried to forcibly enter premises 
comprising both a store and the store- 
owner's domicile. The latter procured 
a shotgun when he heard the glass 
the front 


tained that the door was broken and 


in door break. He ascer- 
was coming back around the side of 
the building at the time the burglar 
The to 
the and 
the building and in so doing collided 


with 


was leaving. insured tried 


break between armed man 


him. The shotgun discharged 
and killed the insured. 


Judgment was entered in the trial 
court denying all recovery to the plain- 
tiff beneficiary by virtue of this ex- 
clusion in the policy on her son’s life: 
“The insurance under this Policy shall 
not cover death ... caused directly or 
indirectly, wholly or partly, (1) by 
the intentional act of the Insured or 


any other person, whether sane or 


The court said as a 
of “that the of 


[the insured] on this occasion was 


insane 


matter law conduct 
such conduct that a reasonably pru- 
dent 


known 


have 
anticipated that his own 
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person would or should 


or 


t 
This action was instituted by the 
insured’s mother, f 





misconduct would create circum- 
stances that would render a homicide 
likely and the death which ensued 
was not sustained solely through ac 
cidental means within the terms and 


provisions of the policy.” 


The plaintiff averred that certain 
admitted by the trial 
court She submitted to the 
present North Carolina Supreme Court 
that the insured’s 
officer at the 
admitted. The officer 
that he found the insured 

the ground at the side of the store and 
asked him what had happened. The 
insured replied: “We tried to break in 


evidence was 


in error. 


Statement to an 


should not have 


testified 


scene 
been 


lying on 


and I got shot.’’ The court indicated 
that for spontaneous 
qualify as part of the res gestae they 


utterances to 


must be made during the transaction 
at issue, or instantly after it, and must 
be declarations as to something being 
done, not as to what has been done. 
Because there was a time lapse be- 
tween the shooting and the officer's 
arrival, the court would not admit the 
evidence as res gestae, but it did ratify 
it as a declaration against interest, 
with citations from prior decisions. 


Affirming the trial court’s judgment, 
the supreme court explained that the 
insured’s own aggressive conduct ob 
viated the accidental element: 


“We the this 
justify the conclusion reached by the 
court below, to the effect that the 
conduct of the insured was such that 


think facts in 


Case 


a reasonably prudent person . . . should 
that 


to break into the store operated by 


have known in attempting 
[the owner], and in which building 
[the owner and his wife] maintained 
and occupied living quarters, would 
create circumstances that would render 
a homicide likely.”—Gray v. State 
Capital Life Insurance Company. North 
March 22, 


1510. 


Carolina Supreme Court. 
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Reformation of Life Policy— 
Mutual Mistake 


When the insured discovered that the 
specified time had elapsed on a 20- 
payment life policy issued by the de- 
fendant, and promptly notified the 
insurer of the fact, the lowa Supreme 
Court, sitting in equity, affirmed the 
order requiring the insured to pay the 
differences between the correct pre- 
miums and that mistakenly inscribed on 
the policy 20 years before, at 5 per 
cent interest. 


\ction for declaratory judgment 
was brought by the plaintiff to deter- 
mine his rights and obligations under 
a policy of insurance issued to him 
by the defendant on April 22, 1936. 
The insurer’s cross-petition asked re- 
formation of the policy for mutual 
mistake ; the plaintiff asked judgment 
that the policy delivered to him was a 
20-payment policy, fully paid, and that 
the insurer rebate the sum of premiums 
paid since the 20-year date to keep the 
The trial court 
the parties intended to 


policy from lapsing. 
found that 


execute a 20-payment policy, but that, 
due to a mutual mistake, the premium 


rate designated on the policy was that 
of an ordinary life policy. The court 
reformed the contract to provide for 
the correct premium and established 
the plaintiff liable to the defendant 
for the deficiencies in payment, with 
interest at 5 per cent from the respec- 
tive due dates, less the premiums paid 
after the 20-year limit. The plaintiff 
appealed to the present Iowa Supreme 
Court, which sought the real agree- 
ment from the facts. 

In 1936, the defendant’s agent sold 
the plaintiff, a meat cutter, aged 27, 
a policy of ordinary life insurance in 
the amount of $1,000. The agent pre- 
pared the application; the plaintiff 
signed it and paid the first premium 
of $23.70. The agent then attempted 
to interest the plaintiff and his wife 
in a 20-payment policy. The plaintiff 
declined. The agent then suggested 
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another $1,000 policy, with payments 
due at a more propitious time for 


their family budget. The agent was 
the 


his books showed that 


unable to recall 
trial, but 
plaintiff 


transaction at 
the 
purchased another $1,000 
policy. Both the plaintiff and wife 
testified that the had “talked” 


a 20-payment plan to be sent out for 


agent 


their approval. They acceded, and 
the agent applied for the two policies 


When 


the 20-payment policy arrived, a month 


on a single application form. 


or more after the agent had delivered 
the ordinary life policy, it showed a 
premium of $23.70 a year, rather than 
the $34.54 proper for a policy of its 
type. In every other aspect it was 
a regular 20-payment policy. 

The 
that the agent had recommended that 
they accept the policy, that it was “a 


insured and his wife avowed 


very good rate.” They did accept, but 
they did not notice that the premium 
was unusually low. According to their 
testimony, they put the policies away 
with other valuable papers and simply 
paid the premiums when the notices 
were received from the company. It 
was not until the insured’s wife was 
examining the papers in 1958 that she 
discovered that the 20 payments had 
made. The promptly 
notified the company, which, finding 
the mistake, took the position that 


been insured 


the actual contract was one for ordi- 
nary life insurance and demanded that 
the plaintiff continue paying the pre 
miums. The plaintiff paid, to avoid a 


lapse, and instituted the present suit. 


The supreme court was satisfied that 
the policy in question was of the 20 
payment type, that such was the real 
agreement of the parties. However, 
in view of the fact that the plaintiff 
had discussed and purchased an ordi 
nary life policy from the same agent 
who later sold him the 20-payment 
policy, this court decided that “it is 
not that the 
comparative premium rates were not 


reasonable” to believe 
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discussed by and known to the plain 
tiff. That the agent had told the in 
sured he was getting “a 
“shop talk” in the 
Yet “[i]t is more 
the 
the 
premium designation, but assumed it 


very good 


rate’ constituted 
mind of the court. 
that 
the insured 


probable neither agent nor 


noticed mistake in 
was the rate quoted when the policy 
oat, 
reasonable in 


was ordered out on approval. 
we think, is the most 
ference and, if so, both parties were 
mistaken in believing the drafted in- 
strument evidenced the true and real 
agreement, 7. ¢., to insure plaintiff un- 
der the standard and usual 
twenty-payment policy.” 


rate for a 

The court affirmed the judgment of 
the trial court awarding the correct 
premiums to the defendant, at inter 
est, under the 
equitable relief. In 


prayer for general 
consideration of 
a possible hardship upon the plaintiff 


rN 
agreement of the defendant, the court 
allowed the plaintiff an election be 


this order, however, and with the 


tween reformation of the contract to 
ordinary life insurance and compli 
ance with the lower court 
Baldwin v. Equitable Life 

Society of the United States 

preme Court. March 7, 
Cases (2d) 1454. 


order. 
Assurance 
lc Wa Su : 
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REPORTS 


Coroner’s Conspiracy— 
No Civil Action 


The plaintiff administrator was unable 
to recover damages based on alleged 
conspiracy, fraud, subornation, per- 
jury and defamation perpetrated by 
the county coroner, owner of a vehicle 
involved in an accident fatal to the 
plaintiff's intestate. North Carolina. 


1LJ— June, 1961 





\ series of actions was brought by 
the plaintiff as the aftermath of a 
the the 
plaintiff's intestate, and a truck cwned 


collision between decedent, 
by the county coroner and driven by 
his agent. Two men in the automobile 


killed third 


become a perjured witness for 


survived to 
the 
Immediately following the 


were and a 
coroner. 
accident, the coroner initiated an in 
vestigation and pre-empted the sheriff's 
\t a later date, 
the coroner refused to hold an inquest. 


control of the inquiry. 


In October of 1956, three months 
after the accident, the coroner brought 
and 
the plaintiff administrator, both rela 


suit against the owner of the car 


tives of the decedent, who answered 
with a counterclaim for wrongful death. 
The trial judge nonsuited the plaintiff, 
the at bar, the plaintiff 
charged the coroner with conspiracy 
and 


and, in 


Case 


subornation. 


In the present litigation, before the 
North Carolina Supreme Court, the 
plaintiff averred that “there was every 
possibility and probability of winning 
the [wrongful death] action and secur 
ing substantial damages for the loss 
of life,” but 
wrongful scheming” 


because of “wicked and 
and the improper 
use of “the functions and prerogatives 
coercion of 

the truth, 
and conspiracy with others to show the 


of his office as coroner,” 
witnesses, concealment of 


collision was caused by the negligence 
of the decedent, the coroner was able 
to effect a dismissal of the counter- 
claim. The conspirators, according to 
the plaintiff, were the defendant, agents 
of the insurance company, a highway 
patrolman at the scene, and a photog 
rapher who allegedly cooperated in 
the defendant’s chicane and fabricated 
a picture of the decedent lying nude 
in his car with empty beer and 7-Up 
bottles. 


The defendant moved for judgment 
on the pleadings, denying any im- 
proper conduct and invoking the stat- 


Automobile 


His 
plaintiff's 


limitations. motion was 


the appeal 


brought the case to the present court. 


ute of 


allowed and 


The pleadings were set forth :n four 


counts of tortious condyct: (1) that 
the piracy 
to suborn perjured testimony ; (2) that 
the defendant perpetrated a fraud and 
prevented the plaintiff from recover 


ing for the decedent’s wrongful death 


defendant initiated a con 


by the perjury of the surviving pas 
senger; (3) that the defendant defamed 
the y adducing factitious 
evidence that the latter was drunk 
and nude while operating the auto 
and (4) that the defendant 
prostituted the office of coroner for 


decedent by 


mobile; 
his personal advantage. The plaintiff 
purported to show, among other things, 
that the had intimidated the 
perjured witness while the latter was 
still in the hospital and unable to 
speak. The supreme court, however, 


defendant 


atiirmed the motion for dismissal, for 
‘| plerjured testimony 


the reason that 
and the subornation of perjured testi 
but 
neither are torts supporting a civil 
Although the 
plaintiff did not seek to vacate the prior 
fraud, the pres- 
that an effort 
abortive, 


mony are criminal offenses, 


action for damages.” 


decision because of 


ent court remarked 


to do so would have been 
since a judgment cannot be vacated 
because of perjury unless the perjured 
party been convicted or is not 
the criminal 
Admr., v. Springle, North 
Carolina Supreme Court. March 8, 
1961. 22 AuromoBILE Cases (2d) 612. 


Actions against the insurance agents, 


has 
amenable to process.— 


Gillikin, 


their company, and the photographer 
were similarly dismissed for lack of 
civil In passing on these, 


North 


lina statutes do not permit damages 


recourse. 
the court observed that Caro 
for defamation of the dead, and any 
action for a wrongful act done to the 
body of a deceased person was barred 


by the statute of limitations, more 
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than three years having elapsed since 
the collision. Gillikin, Admr + United 
States Fidelity & Guaranty Company. 
Gillikin, Admr., v. Bell. Gillikin, Admr., 
v. Ohio Farmers Indemnity Company. 
North Caroliria Supreme Court. March 
8, 1961. 22 AvuTomosILe CAseEs (2d) 
615, 616, and 619. 


Insurer Refuses to Settle— 
Bad Faith 


When the evidence established that an 
insurer had proceeded with a case 
it had little chance of winning and had 
failed to consider the insured’s in- 
terests, the insurer was held liable for 
damages in excess of the policy limits 
because of bad faith. United States 
District Court. 


The plaintiff to this action was the 
trustee of a bankrupt, the insured, 
who had been found liable for per- 
sonal injury damages of $105,000. The 
plaintifi alleged that the defendant, 
the bankrupt’s insurer, had refused in 
bad faith to settle its 
and should, under New York law, be 


insured’s case 


held liable for the unpaid damages. 
Bankruptcy proceedings were held in 
abeyance pending the outcome of the 
present litigation. 

The insured the driver of a 
panel truck which struck a taxicab 


Was 


sending it up over the curb into a 
pedestrian, who suffered severe in- 
juries. 
drivers of both the truck and the cab, 
and their insurers undertook the de- 
the the present 
case representing the truck driver. 
Pre-trial conferences did not educe a 
settlement and the trial commenced 
before Justice George Fanelli of the 
New York Supreme Court. Both de- 
fendants were adjudged negligent and 
the insurers paid the limits of the poli- 
cies against the $105,000 verdict. The 
cab driver's insurer paid $5,000, and 
the present defendant paid $10,000. 


The injured woman sued the 


fense, defendant in 


According to Justice Fanelli, a wit- 
ness for the plaintiff, he had advised 
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both defendants before the trial that 
a settlement was desirable, since there 
was only a very minimal chance of 
escaping liability. At one of the con- 
ferences, the attorney for the injured 
woman outlined his case and gave 
special stress to the severity of her 
The the 


driver’s insurer agreed that liability 


injuries. attorney for cab 
was inescapable and offered the full 
amount of the policy toward settle- 
ment. Justice Fanelli inquired of the 
defendant’s counsel as to his position 
and was told that the defendant com- 
pany would only match the other's 
contribution. This attorney likewise 


admitted liability but maintained that 


he did not have the authority to offer 


more than the cab company’s insurer. 
The judge testified further that at an- 
advised the 
that the plaintiff 
was now willing to settle for less than 
the combined policy limits, $15,000. 
The response was the same as before, 


other conference he de- 


fendant’s counsel 


attested by the judge and the at- 
torneys for the plaintiff and codefend- 
ant. The defendant maintained his 
intransigent attitude throughout the 
trial, even after the testimony of a 
disinterested eyewitness which was 
very damaging to the truck driver. 


The present court decided that, in 
view of the fact that a severe injury 
involved, the verdict was not 
unreasonable and would not result 
windfall but rather would be 
available for the payment of creditors’ 
claims, including that of the injured 
party. The court held, therefore, that 
the criteria for a finding of bad faith 
were present, that the defendant acted 
in bad faith, and that payment of the 
bankrupt’s liability should not be a 
prerequisite to recovery in such a 
case.—Harris v. Standard Accident & 
Insurance Company. United States 
District Court for the Southern Dis- 
trict of New York. February 10, 1961. 
22 AUTOMOBILE Cases (2d) 353. 
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Recent Opinions of 


LEGALLY S. GRY a 


LORIDA —A foreign insurer 

which constructs a building on 
ground leased for that purpose and 
maintains therein a regional home 
office would not be entitled to the tax 
credits and deductions authorized by 
the Florida Statutes for foreign insur- 
ers owning offices in the state, when 
such offices are constructed on leased 
ground. 
Edwin Larson framed a question as 
to whether a foreign insurer owning 


Insurance Commissioner J]. 


and maintaining a regional office on a 
Florida 


the tax benefits accorded foreign in 


lot leased in was entitled to 


surers owning regional offices in the 
state. Attorney General Richard W. 
Ervin, by assistants Robert J. 
and James G. Mahorner, replied in 


Kelly 


this opinion that in general foreign 
insurers did qualify for the credits and 
deductions, but they could 
lessees, qualify with 
premium tax, “an amount equal to the 
full amount of all ad taxes 
paid by such a foreign insurer during 
the year next preceding filing of the 
premium tax return, which were levied 
and assessed against the real property 
on which the building was constructed 


not, as 
regard to the 


valorem 


Attorneys General 


hand 
words of the opinion, whether “ 


The question at was, in the 
a for 
eign insurer may own a building sepa- 
rate from the leased ground on which it 
is constructed.” Construing the appro 
priate statute according to its legisla- 
tive intent, namely, the encouragement 
of economic development by inducing 
foreign insurers to locate offices in 
Florida, the Attorney General exam 
ined apposite decisions of the Florida 
Supreme Court. While the question 
at issue had not been answered directly 
in that tribunal, it had held in various 
other circumstances that the estate of 
amounts to absolute 
ship, subject to the terms of the lease ; 
trade fixtures (a gasoline station con 


a lease owner- 


structed on leased premises) are to 
be regarded as personalty; a sever 
ance of the fixtures and improvements 
from the land ‘changed the character 
of the property from real to personal, 
irrespective of the means by which it 
was accomplished” [in a replevin ac 
tion]; a lessor has no right to deduct 
depreciation on buildings erected by 
whether or not, under the 
contract, the building passes at once 


a lessee, 


to the lessor or will become his prop- 


erty upon forfeiture or termination; 
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“li]t is possible for title to land to 
be in one person and title to the build 


ing to be in another 


In view of these holdings, it was the 
\ttorney General's opinion that, while 
entitled to 
tion 624.0312, 
is serious doubt that the Flor 


da statutes 


a lessee would be 


nsurer 


? 


sO r 


tax credits under Sec 


1 » 
ere 


relating to county and 
ad valorem taxation of real 
and 


admit of 


municipal 


property improvements thereon 


ould construction which 


would lessee’s 


2 1\ 


y 
~ 
+ 

t 


e recognition to a 
contract obligation to pay real estate 


O 
taxes levied 


land 


regional home office 


and assessed against the 
Where a 


is maintained by 


essor owner 


foreign insurer and constructed on 
leased ground, it does not appear that 
the credits and deductions against the 
premium tax Section 
624.0312 


Opimion of the Florida Attorney Gen 


authorized by 
( ould be re¢ ognized “ 


eral, March 13, 1961 


REGON—The Texas decision 
holding that the gross premium 

tax on a foreign insurer was unconsti- 
tutional does not affect the validity of 
a similar Oregon law because the lat- 
ter applies only to such insurance as 
is secured by a licensed Oregon agent 
doing business in that state. 
wer to an inquiry by the Insurance 


In ans 


as to the effect in Ore 
gon of State Board of Insurance v 
Todd Si ipyards, 3 1) a W. 2d 339. 
Attorney Robert Y. Thorn 
\ssistant Attorney 
General Peter S. Herman, distinguished 
the Texas statute 
that in 
Article 21.38, 


Insurance 


Commissioner 


General 


othce, by 


ton’'s 
challenged from 
The Texas statute, 
Sec. 2(e) of the Texas 
Code, provides that a 
poration purchasing 
an insurer not 


( reg mm. 


COr 
insurance from 
the 
on risks within the state shall pay a 
tax of 5 per the 
miums. The Texas shipyard corpo 


licensed in state 


cent of @TOSS 


pre 


ration sued the Board for the recovery 
of taxes paid in protest, and the Texas 
Court of \ppeals held the stat 
ute unconstitutional. 


Civil 
The Oregon code 
requires every surplus line agent to 
‘|play the commissioner an amount 
equal to the taxes imposed by law on 
the premiums of like authorized [alien | 
insurance 


insurance companies” for 


transacted with unauthorized alien 


insurers. 
The Attorney General’s opinion 
pointed out that the Texas case was 


based on insurance agreements con 
tracted for, delivered and paid for in 


New York; 


authorized to do 
h 


that the insurers were not 
business in Texas, 
and 
that the 


with the 


ad no office or agent in Texas, 
solicit business there 


handled all 


through its 


did not 
insurers matters 
‘Texas insured agent in 
New York, 
on the insurer's suit in reliance on St 
Louis Cotton Compress Company v 
State of Arkansas,200 U.S. 346 (1922), 


wherein the Supreme Court ruled the 


The Texas court passed 


premium tax unconstitutional as ap 
plied to a corporation insuring prop 
ertv located in the taxing state with 


unauthorized insurers where no act 
was done within the taxing state to 


effect the contract: 

here no act was done within 
the state... .. «. 8@ 4s that 
the state may regulate the activities 
of foreign within the 
state, but it cannot regulate or inter 


true 
corporations 


fere with what they do outside.” 
For this the Attor 
ney General’s opinion that the Oregon 
unlike 
the Texas statute, it purports to im 


reason it was 


law would be unaffected, since, 
pose a tax only “only as to insurance 
which is negotiated and secured through 
the efforts of a duly licensed Oregon 
agent transacting business in Oregon 
on behalf of the foreign insurer.” 
Opinion of the Oregon Attorney Gen- 
eral, January 20, 1961. 
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RATING ORGANIZATIONS and the applica- 
tion of approved rate filings constitute the 
second part of a study begun in this month's 
JOURNAL. To be published in the July issue, 
the second segment describes what the au- 
thor calls the ‘‘cyclical’’ history of the rating 
bureaus, at first proscribed by many states 
and now compulsory or specifically author- 
ized. The article is documented throughout 
with citations and elucidated with the av- 
thor’s interpretive comments. 


Meoicat TESTIMONY is the subject of an 
article to appear next monith—an element of 
primary importance to the trial of casualty 
claims as well as to the negotiating of settle- 
ment. The preparation of the medical witness 
and the conduct of the examination at trial 
are elaborated with examples from actual 
cases. Attention is given to the judicious use 
of hospital records and hypothetical ques- 
tions, as to the admissibility of medical texts 
and treatises. 


ANOTHER in our adjuster-psychology series 
is on the schedule, this time dealing with some 
of the intricacies of valuation. Diamonds and 
furs can be subject to costly damage, espe- 
cially, the author warns, when they are ‘‘blind 
articles’’ to the adjuster. These and other 
aspects of the adjuster’s eye for value will 
appear next month. 
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ORDER 
CARD 


Send for These Handy 
Desk Helps Today! 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, IIl. 


Send the quantities of CCH books indicated 


at prices quoted, (Remittance with order 
saves postage and packing charge.) 
Fill in 
Amt 
1. FEDERAL ESTATE TAX REG- 


ULATIONS, as of June 1, 1961 (1123). 
Prices : 1-4 copies, $1.50 ea. ; 5-9, $1.30 ea. ; 
10-24, $1.20 ©€a.; 25-49, $1.10 ea.; 50-99, 


$1 ea. 


é. FEDERAL GIFT TAX REGL 
LATIONS, as of June 1, 1961 (1124). 


Prices: 1-4 copies, $1 ea.; 5-9, $.90 ea.; 


10-24, $.85 ea.; 25-49, $.75 ea.; 50-99, 
$.70 ea. 
] Quote prices on larger quantities with 


our imprint. 


Remittance herewith } Bill us 
(Subscribers for CCH’s Current Law Handybooks 
receive both of these booklets and should order 
only for extra copies. ) 


Signature & Title 
Firm 
Attention 


Street Address 
1123—629 
City, Zone & State 


(If ordering by letter or purchase order, 
please attach this card.) 





Ready this Month 


Two Brand-New CCH 
Federal Estate and 


Federal estate and gift tax regulation: 
on life insurance, and many changes have 
originally released in 1958. Now you can 


right at your fingertips for quick and easy 


FEDERAL ESTATE TAX 
As of June 1, 1¢ 


Complete and practical, this brand-new 
information you vitally need for current ¢€ 
It places at your fingertips authoritative 
estate tax problems. It’s definitely a “must 
“sure” when working with estate taxes. A 


of contents, topical index, heavy paper coy 


FEDERAL GIFT TAX R 
As of June 1, 1¢ 
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is the full official text of the federal Gift 
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ranged in this one compact source 
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